Separation of Powers in the New Afghan
Constitution

Rainer Grote™

I. Separation of Powers in the Afghan Constitutional Tradition

The concept of separation of powers was embraced by Afghanistan’s rulers at a
rather late stage of the country’s political development, and then only for a brief
historical period. Although the first written constitution was already adopted in
1923, it was not before 1964 that the ruling dynasty opted for the introduction of a
Western-style constitutional monarchy with a meaningful separation between the
legislative, executive and judicial branches of Government. The Constitution of
1 October 1964 was the result of a careful drafting process which tried to combine
the Afghan-Islamic tradition with some core principles of modern Western consti-
tutionalism, including the separation of powers.' To this end, King Zahir set up a
constitutional committee, composed of seven members, which were assisted in
their work by a French adviser, thus continuing the long-standing Afghan-French
cooperation on legal matters.” The draft produced by the Committee was then
comprehensively examined by a thirty-two member Constitutional Advisory
Commission before it was submitted to the Constitutional Assembly or Loya Jirga
(the name traditionally reserved for the highest deliberative body in the Afghan
state) which, after considerable debate and some modifications,” approved the
Constitution in September 1964.

The new Constitution, in a formulation which was modeled on the description
of the head of state’s constitutional role in Article 5 of the French Constitution,
defined the King’s functions as those of “the protector of the basic principles of the
sacred religion of Islam, the guardian of Afghanistan’s independence and territorial
integrity, the custodian of its Constitution and the centre of its national unity”.!
Although the new Constitution granted the King a substantial measure of influ-
ence over the functioning of the legislative, executive and judicial powers of the
State, namely through his extensive appointment powers with regard to the Gov-
ernment, the Upper House of Parliament (House of Elders) and the judges of the
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Supreme Court and his right to dissolve Parliament, the powers themselves were
assigned to distinct organs of the State, i.e. to Parliament, the Government and the
Supreme Court. Members of the Royal Family were not permitted to hold the of-
fices of Prime Minister or Minister, Member of Parliament or Justice of the Su-
preme Court. The legislative function was exercised by the Shura (Parliament)
which consisted of two houses, the Wolesi Jirga (House of the People) and the
Meshrano Jirga (House of Elders). Whereas the members of the Wolesi Jirga were
directly elected by the people of Afghanistan on the basis of a simple majority
vote®, the members of the Meshrano Jirga were partly elected and partly appointed
by the King: one-third of its members were chosen by the representative assem-
blies of the Provinces, the Provincial Councils, another one-third were elected by
the residents of each province and the remaining third were appointed by the
King,® who also chose the Meshrano Jirga’s President from amongst its appointed
members.” Laws were adopted by concurring resolutions of both Houses of Par-
liament and entered into force after they had been signed by the King.’ In case an
enactment voted by one House of Parliament was rejected by the other, the Con-
stitution provided for a reconciliation procedure before a joint committee consist-
ing of an equal number of members from both Houses. When the joint committee
failed to resolve the differences, the Woles: Jirga still retained the right to transform
the original project approved by it into law through another affirmative vote dur-
ing the next legislative session.” The Parliament did not have the power to adopt
amendments to the Constitution, however. This power was reserved to the Loya
Jirga, which thus retained its position as the highest deliberative body of the state.
The amendment power had to be exercised in a rather complicated procedure
which included, inter alia, the dissolution of Parliament before a draft amendment
could finally be voted into law."

Under the Constitution of 1964, the basic lines of the national policy were to be
determined in the Council of Ministers." The Government was dependent on the
confidence of the Parliament for the implementation of its policies. The Prime
Minister and the other members of a new Government could only be appointed by
the King after they had received a vote of confidence in the Woles: Jirga on the
presentation of their policy."” The Prime Minister and the Ministers were collec-
tively responsible to the Woles: Jirga for the general policy of the Government, and
individually for their respective ministerial duties.” The powers exercised by the

° Ibid., Article 43.
° Ibid., Article 45.
" Ibid., Article 60.
8 Ibid., Article 69.
° Ibid., Article 74.
"% 1bid., Articles 120 to 122.
" Ibid., Article 95.
2 Ibid., Article 89.
A Ibid., Article 96.
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Government included the right to issue regulations within its sphere of compe-
tence — the legislative function of Parliament being limited to the (general) organi-
zation of the affairs of the country'* — and additionally the competence to regulate
urgent matters normally falling within the legislative competence of Parliament
during its adjournement."

Another important innovation of the Constitution of 1964 was the establish-
ment of a secular judiciary. This reform had been vividly disputed between “tradi-
tionalists” and “modernists” during the discussions in the Loya Jirga."® The consti-
tution of 1931 had limited the courts to the application of Sharia law in the law-
suits brought before them.” By contrast, Article 102 of the Constitution of 1964
explicitly required the courts to resolve the disputes under their consideration by
applying the provisions of the Constitution and the laws of the State. Only in
those cases where no applicable constitutional or statutory rule existed were the
courts allowed to have regard to Sharia law as a subsidiary source of law. But even
then they retained a substantial margin of discretion since the Constitution did not
require the application of Sharia law as such but rather the adherence to the “basic
principles” of Hanafi jurisprudence — within the limits established by the Consti-
tution — in order “to secure justice in the best possible way”.

In practice, however, the separation of powers established by the Constitution
of 1964 did not work well. This was due partly to the low level of development of
the country at large. High illiteracy rates and the lack of a liberal middle class
meant that the political basis for a smooth functioning of the representative institu-
tions set up by the Constitution was non-existent. In these circumstances, it was
no surprise that only 15-20 percent of population participated in the parliamentary
election of September 1965." The democratic process was in particular hampered
by the lack of political parties which could have secured support for the Govern-
ment’s reformist policies in Parliament. In the absence of such parties which could
have provided a vital link between the Parliamentary majority and the Govern-
ment, there was an immediate rift between the executive and legislative branches of
Government. Parliament used its powers in a predominantly negative way, by in-
dulging into obstruction and political witch-hunting."

The importance of political parties for the proper functioning of a parliamentary
regime had not been ignored by the Constitution, however. Article 32 of the Con-
stitution tried to lay the foundations for a pluralist democracy by granting all Af-
ghan citizens the right to form political parties. The exercise of this right was sub-
ject only to the condition that the aims and activities of a party and the ideas on

" This qualification of the legislative powers of Parliament was probably inspired by the famous
Article 34 of the French Constitution of 1958, see Bachardoust (note 2), 95.

'S Constitution of 9 Mizan 1343/1 October 1964, Articles 77, 95.
Ewans (note 3), 166.

7 Articles 87, 91 of the Constitution of 31 October 1931.

® Moltmann (note 1), 534.
Ewans (note 3), 173.
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which the organisation of the party was based were not opposed to the values em-
bodied in the Constitution. In addition, a party’s organization and its finances had
to be transparent. Like the German Basic Law, the Afghan Constitution of 1964
afforded political parties a high degree of legal protection by denying the govern-
ment the power to dissolve a party which had been formed in accordance with the
provisions of the law. A dissolution order could only be issued by the Supreme
Court after a trial in which the principles of due process of the law had been ob-
served.

Article 32 of the Constitution was never successfully implemented. The two
Houses of Parliament were unable to agree on the implementing legislation, after
an earlier draft of a law on political parties had not been signed by the King.** This
meant that political parties could not be officially recognised since there was no
law which set out the conditions for registration. Although a number of semi-
clandestine political groupings were formed during the 1960s and 1970s and suc-
ceeded in publishing newspapers which made their views known to a wider audi-
ence, none of these groupings, due to the lack of official recognition, was able to
play an overt role in the nation’s affairs.”’ They could therefore not contribute in a
meaningful way to the stabilisation of the political process inside or outside Par-
liament, either by supporting or criticising the Government on the basis of a clear-
cut political program. As a result, the representative institutions fell into increasing
disarray and were no longer able to exercise their constitutional powers effectively.

The Afghan constitutions which followed the Constitution of 1964 did not
make a major contribution to the further development of the concept of separation
of powers. On the contrary, they were based on political premises which largely
excluded a sensible implementation of this principle. The Constitution of 1977,
which was already influenced by socialist thinking, provided for a unicameral par-
liament and a one-party state, with the Loya Jirga as the “supreme manifestation of
the power and will of the people”. In reality, the Jirga was largely composed of
presidential nominees and representatives of the armed forces, the Party of Na-
tional Unity and the Government, and did no more than provide a vestige of de-
mocratic legitimacy to an extremely autocratic, centralized and repressive regime.”
Nor could the constitutions adopted under Communist rule, given their limited le-
gitimacy and their even more limited relevance, be considered as an authentic ex-
pression of anything remotely resembling an effective separation of powers.

* Moltmann (note 1), 550.
? Ewans (note 3), 173; Moltmann (note 1), 535.
% Moltmann (note 1), 537; Ewans (note 3), 181.
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II. The Framework for the New Constitution Established by
the Bonn Agreement

After the fall of the Taliban, the road which would in the end lead to a new con-
stitutional settlement for Afghanistan was mapped out in the Bonn Agreement of
December 5, 2001. In the Agreement the participants in the UN Talks on Afghani-
stan envisaged the establishment of democratic institutions of government in three
stages. The first phase started with the establishment of an Interim Administration
for Afghanistan in the Agreement itself. The members of the Interim Administra-
tion were chosen by the participants in the UN Talks “on the basis of professional
competence and personal integrity” and “with due regard to the ethnic, geographic
and religious composition of Afghanistan and to the importance of the participa-
tion of women”.” The Interim Administration was entrusted with the day-to-day
conduct of the affairs of the state. It was also given the mandate to prepare a re-
form of the judicial sector and of the administration through the establishment of a
Judicial Commission and a Civil Service Commission.*

At the same time, a Special Independent Commission was created for the Con-
vening of the Emergency Loya Jirga. The main task of the Special Commission was
the drafting of the rules and procedures for the Convening of the Emergency Loya
Jirga and the selection of its members.” The first phase of the transition ended
with the election of Hamid Karzai as President of the Transitional Administra-
tion of Afghanistan and the approval of his cabinet by the Emergency Loya Jirga
in June 2002.° With the establishment of the Transitional Administration, the In-
terim Authority ceased to exist.”” Although the functions and powers of the Tran-
sitional Administration were not explicitly defined in the Agreement, it was clear
that they would be identical to those of the preceding Interim Authority.

During the second phase provided for in the Bonn Agreement, a new Constitu-
tion was to be adopted by a Constitutional Loya Jirga with the help of a Constitu-
tional Commission appointed by the Transitional Administration. The Constitu-
tional Loya Jirga was to be convened within eighteen months of the establishment
of the Transitional Authority.” After public consultations on the new Constitu-
tion in the summer of 2003, the Constitutional Commission submitted its draft to

2 Chapt. IIT A 3 of the Bonn Agreement.

2 Chapt. IT 2 of the Bonn Agreement. In addition, a Human Rights Commission was to be set up
for the investigation of human rights violations and the development of domestic human rights institu-
tions, Chapt. IIT C of the Bonn Agreement.

2 Chapt. IV of the Bonn Agreement.

*® Ewans (note 3), 292 et seq. The election of Karzai had become possible after Zahir Shah,
who had returned from exile, had rejected calls to stand himself and given his support to Karzai in-
stead.

Z Chapt. I 5 of the Bonn Agreement.
2 Chapt. I 6 of the Bonn Agreement.
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the Government in late September.”” The Government published its own draft on
November 3. The second phase of the democratic transition was brought to a suc-
cessful conclusion when the Constitutional Loya Jirga accepted the draft presented
by the Government with minor amendments at the beginning of January 2004.

The third phase started with the proclamation of the new Constitution by the
President of Transitional Administration, Hamid Karzai, on 26 January 2004. It
covers the run-up to the first presidential and parliamentary elections under the
new Constitution, and will end with the inauguration of the first freely elected
Parliament, some time in the spring of 2005.%

In order to prevent the transition process from taking place in a legal void, the
Bonn Agreement contained some provisions on the legal framework which had to
be observed by the Interim Authority and the Interim Administration during the
transition period. Most importantly, this framework included the Constitution of
1964, to the extent that its provisions were not inconsistent with those contained in
the Agreement and with the notable exception of the provisions relating to the
monarchy and to the executive and legislative bodies: they were replaced by the
relevant sections in the Agreement defining the competences of the Interim Au-
thority and Transitional Administration. Other existing laws and regulations
which were consistent with both the Agreement and the applicable provisions of
the Constitution of 1964 were also declared to remain valid, subject to their subse-
quent repeal or amendment by the Interim Authority or the Transitional Admini-
stration.”

The provisions of the Constitution of 1964 which remained in force in accor-
dance with the limitations mentioned above concerned mainly the basic rights and
duties of the people, the Loya Jirga and the judiciary. The rules relating to the ju-
diciary were modified by Chapter II (2) of the Agreement, however, which reaf-
firmed the independence of the judiciary and granted the Interim Authority the
power to create new courts in addition to the Supreme Court already established
by the Constitution of 1964. The Agreement also provided for safeguards against a
one-sided approach towards future judicial reform by laying down the relevant pa-
rameters for the reconstruction of the domestic justice system, i.e. Islamic princi-
ples, international standards, the rule of law and Afghan legal traditions.

The continued validity of several sections of the Constitution of 1964 enabled
the Transitional Administration to adopt several important measures preparing the
ground for a pluralist democracy already during the transition period. These mea-
sures include the Press Law of February 2, 2002 and the Law on Political Parties of
September 2003, which are both based on the relevant provisions of the Constitu-

*® On the consultation process see International Crisis Group, Afghanistan Briefing 12 December
2003, Afghanistan: the Constitutional Loya Jirga, 1 et seq.

* Thus the original deadline which had been set in the Bonn Agreement for the establishment of a
truly representative government — two years at the latest after the convening of the Emergency Loya
Jirga, which took place in June 2002 — will not be met.

3 Chapt. IT 1 of the Bonn Agreement.
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tion of 1964.” With the enactment of a Law on Political Parties the Transitional
Administration has met one of the most important requirements for a functioning
democracy and succeeded in an area where the reformist governments in the 1960’s
and early 1970’s had failed (see L. above). But the significance of the Constitution
of 1964 has not been limited to its function as a legal framework for the transition
period. It has also served as a point of reference and a model for the substantive
provisions which have been incorporated in the new Constitution, as will be
shown in greater detail in the following section.

III. Separation of Powers Under the New Constitution

1. Introductory Remarks

The new Afghan Constitution of 4 January 2004 provides in fact an institutional
framework not only for one, but for three different political regimes. The first re-
gime is strictly limited in time. It only applies in the period following the adoption
of the Constitution until the date of inauguration of the first Parliament elected
under the new Constitution.”® During this period, the “transitional period” in the
terms of the Constitution, the Administration of President Hamid Karzai enjoys
a wide range of powers with regard to the establishment of the basic institutions of
the country. They include the power to take the necessary measures for the prepa-
ration of the presidential and parliamentary elections, including the adoption of an
Electoral Law™ and the establishment of an Independent Electoral Commission.*
But the Government is also provided with a mandate to implement far-reaching re-
forms of the judicial system and of the administrative structures of Afghanistan, re-
forms which in normal times would be subject to Parliamentary approval. These
specific competences are complemented by a general authorisation to adopt all
necessary measures for preparing the ground for the enforcement of the Constitu-
tion.” If that were not enough, Article 160 in addition provides that the powers
enjoyed by Parliament under the Constitution shall be exercised by the Govern-
ment until the establishment of the National Assembly. Since it is already clear
now that the Parliamentary election will take place considerable time after the elec-
tion of the President, this provision prolongs the concentration of powers in the
hands of the Government for a further substantial period.

% Article 1 of the Press Law; Article 1 of the Law on Political Parties.

% Article 159 of the Constitution of 14 Djadi 1382/4 January 2004.

** The Electoral Law has been adopted pursuant to this provision by Presidential decree of 27 May
2004. It covers the Presidential and Parliamentary Elections as well as the elections to the Provincial
and District Councils.

% The relevant provisions are contained in the Presidential Decree of 18 February 2004 on ar-
rangements for holding elections during the transitional period.

% Although these decrees may be modified or abrogated later, they remain in force until annul-
ment by the National Assembly, Article 161.
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Even after the end of the transitional period the Government may exercise some
of Parliament’s prerogatives during a state of emergency. The state of emergency
can be declared if, due to war, threat of war, serious rebellion, natural disasters, or
situations similar to these, the protection of Afghanistan’s independence or the na-
tion’s survival can no longer be guaranteed if the normal provisions of the Consti-
tution continue to apply. Given the unstable security situation in substantial parts
of Afghanistan, the declaration of the state of emergency is more than just a theo-
retical possibility. The declaration is made by the President but needs to be con-
firmed by the National Assembly (which means that in the crucial period prior to
the establishment of the National Assembly the President enjoys unfettered discre-
tion when deciding on the imposition of a state of emergency). The state of emer-
gency allows the President to transfer some — not all — powers from the National
Assembly. The powers which may be transferred are not specified in the Constitu-
tion and may thus be determined by the President in accordance with his assess-
ment of current security needs. The President has to consult the Presidents of both
Houses of Parliament and the Chief Justice of the Supreme Court on the matter,
but is not bound by their advice.”

Finally, the Constitution provides for a distribution of powers between the ex-
ecutive and Parliament which shall apply during “normal”, peaceful times, after the
democratic institutions have finally been established. Although the relevant provi-
sions of the Constitution give Parliament and the judiciary a greater role in the
management of public affairs, they still display a strong bias towards a concentra-
tion of powers in the hands of the executive, as will be shown in the following
paragraphs.

2. Horizontal Separation of Powers: The Respective Roles of the
President, Parliament and the Judiciary

a) A Dominant Presidency

With regard to the horizontal separation of powers between the supreme organs
of the central government, the authors of the new Afghan Constitution have opted
for a strong presidential system. This obviously resulted from the insistence of the
President of the Transitional Administration, Hamid Karzai, and his allies that in
the present unstable circumstances, which are likely to persist in the foreseeable fu-
ture, Afghanistan cannot afford a weak and fragmented central authority.*® Ac-
cording to the new Constitution, the President of the Islamic State of Afghanistan
combines the powers which had been exercised by the King and by the Prime Min-
ister under the Constitution of 1964. The monarchical origin of the functions of
the President are still visible in the constitutional definition of his role in Article

¥ Article 144 of the Constitution of 14 Djadi 1382/4 January 2004.
% See the quotation of President Karzai in International Crisis Group (note 29), 3 note 14.
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60, which states that the President is the head of state of the Islamic Republic of
Afghanistan and conducts his authorities in the executive, legislative and judiciary
branches in accordance with the provisions of the Constitution. Unlike the US
Constitution which unequivocally ties the powers of the President to his position
as head of the executive branch of government, the new Afghan Constitution de-
liberately transcends the classical division of powers in order to assign to the
President a comprehensive responsibility for the smooth functioning of the state as
a whole.

At the same time, however, the President is the head of the Government which
works under his Chairmanship (Article 71). The necessary democratic legitimacy
for the exercise of these sweeping powers is provided through the Presidential elec-
tion, in which a candidate has to obtain more than 50% of the votes cast through
free, general, secret and direct voting in order to win the Presidency (Article 61).
Nobody can be elected for more than two terms as President (Article 62). The
President has two Vice Presidents, who are elected together with him on one
Presidential “ticket”. The Vice Presidents do not have any decision-making powers
of their own. As in the US, the function of the first Vice President is merely to act
as a stand-in for the President in case of his impeachment, resignation, death or a
serious illness that could hinder the performance of his duties (Article 67). The
second Vice President, on the other hand, has no constitutional role at all attached
to his title, which is merely of a honorary nature. The Constitution does not ex-
clude the possibility, however, that the Vice Presidents may be appointed Minis-
ters in the Government and may acquire political clout as heads of important min-
isterial departments.”

While the Constitution provides that the President is responsible to the Woles:
Jirga, a closer look at the relevant provisions reveals that this responsibility is
much more limited than that of his ministers. The political responsibility of the
President towards the Wolesi Jirga is tied in a rather obscure manner to his crimi-
nal responsibility for serious misdemeanour. According to Article 69, the President
cannot be removed from office for political misconduct or a failure of his policies,
but only for wrongdoings which can be qualified as a crime against humanity, na-
tional treason or any other crime. This mechanism bears a much greater resem-
blance to a Presidential impeachment under the US Constitution than to the de-
vices which are used in parliamentary systems to sanction the Government, but
which under the Afghan Constitution are available only against Government min-
isters. The (criminal) charges against the President have to be brought by the
Wolesi Jirga with a two-thirds majority. The Woles: Jirga cannot decide on the
charges itself, but has to convene a Loya Jirga, which can then dismiss the Presi-
dent by approving the accusation with a two-thirds majority. The decision by the
Loya Jirga is not a verdict on the criminal responsibility of the President, however.

s, . o . . .
Article 72 of the Constitution, which formulates the qualifications for Ministers, does not bar
the Vice Presidents from becoming Ministers. This corresponds to the practice of the Transitional
Administration where the Vice Presidents have also held ministerial posts.
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His criminal responsibility can only be determined in a lawsuit before a special
court, to which the case is referred by the Loya Jirga after approval of the accusa-
tion by the required majority. The special court is a mixed political-judicial body
with three members taken from the Wolesi Jirga and three others from the Su-
preme Court which will render the judgement whether the — former — President is
guilty of the alleged misdemeanor under criminal law. Even if he is acquitted of the
charges brought against him by the special court, this does not mean that he is
automatically reinstated in his Presidential functions: he only has the chance to
stand again in the Presidential election, which has to be held within three months
after his dismissal.”

The concentration of the functions of head of state and of Prime Minister con-
fers upon the President an impressive number of powers. They include the power
to determine the fundamental policies of the state (Article 64, No. 2) and to issue
the regulations necessary for the implementation of these policies and for the exe-
cution of the laws (Article 76). In addition, the President wields the traditional pre-
rogatives of the head of state, like the supreme command of the armed forces (Arti-
cle 64, No. 3), the appointment of Government ministers and ambassadors (Article
64, Nos. 11, 14) or the signing of laws adopted by Parliament (Article 16). Of spe-
cial interest are those prerogatives which allow the President to exert some influ-
ence on the composition and the activities of the legislative and judicial branches of
government.

Like the King under the 1964 Constitution, the President of the Islamic Repub-
lic of Afghanistan appoints one-third of the members of the House of Elders
(Meshrano Jirga) and thus is in a position to strongly influence the composition of
one of the two Houses of Parliament. While this power may have seemed innocu-
ous in the hands of a constitutional monarch who was somewhat removed from
the political frontline, they acquire a different meaning in the hands of a head of
state who is at the same time the leader of the government and actively pursues his
own political and legislative agenda for which he needs, at least in some instances,
the approval of Parliament (see ¢) below).

The President also enjoys a strong position in relation to the judiciary. Whereas
the members of the Supreme Court are appointed by the President with the ap-
proval of the Wolesi Jirga and can only be dismissed on a motion of more than a
third of its members which is adopted by a two-thirds majority (Article 127), the
appointment and dismissal of the judges on the lower courts do not require the ap-
proval of Parliament. Moreover, the President is in a position to exert considerable
influence over the review practice of the Supreme Court with regard to the consti-
tutionality of laws, legislative decrees and international treaties, i.e. those matters
which are politically most sensitive. The Court cannot exercise these powers on its

“® The same applies if the trial against him is still pending before the Special Court at the time of
the election, since Article 62 only bars candidates who have already been convicted of crimes against
humanity, a criminal act, or deprivation of civil rights by a court. If he wins the election and is after-
wards convicted by the special court he would be subsequently disqualified from office, however, so
that the first Vice President would take over his functions and a fresh election would have to be called.
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own Initiative, but only upon request of the Government (chaired by the Presi-
dent) or of the lower courts (Article 121). Whether the courts, whose members
owe their appointment to the President, will be prepared to make use of their right
to initiate constitutional review in cases where they know that the measure in ques-
tion is politically important for the Government remains to be seen.

b) A Government Without Political Autonomy

The constitutional position of the Government in the new Constitution is much
weaker than it was under the Constitution of 1964. Its main task is to assist the
President in the implementation of his policies. Unlike the Constitution of 1964,
the Constitution of 2004 leaves no room for a politically autonomous role of the
Government, which is caught in the crossfire between the President and Parlia-
ment. The Ministers are not only appointed by the President, they are also respon-
sible to him (Article 77), which practically means that they can be sacked by uni-
lateral Presidential decision.

At the same time, they depend on the confidence of the National Assembly for
the discharge of their duties. At the beginning of their term of office, they shall be
introduced for approval to the National Assembly (Article 71). During their term,
they are constantly under the threat of an interpellation by the Woles: Jirga. Based
on a proposal by one-tenth of all members, the Woles: Jirga can interpellate each of
the Ministers at any time. If the responses given upon interpellation by the relevant
Minister are deemed to be unsatisfactory, the Wolesi Jirga may, with the majority
of its members, emit a vote of no confidence in the Minister. Although the Consti-
tution does not define explicitly the legal consequences of such a vote, it is hardly
conceivable that he could stay in office without provoking a major political crisis
in the relations between Parliament and the Executive.

As to the functions of the Government, they are of a primarily administrative
nature and include the following: execution of the constitutional and statutory
provisions, maintenance of law and order, preparation of the budget, report to the
National Assembly at the end of the fiscal year about the tasks accomplished, etc.
(Article 75). The main policy-making functions, on the other hand, are explicitly
reserved for the President, who does not depend on the approval of the Cabinet
for their exercise (Article 64, No. 2).

¢) A Parliament With Reduced Legislative and Political Functions

With regard to the basic structure of Parliament, the authors of the Constitution
have to a large extent followed the model provided by the 1964 Constitution. The
new Parliament, like its predecessor, consists of two houses, the House of the Peo-
ple (Wolesi Jirga) and the House of Elders (Meshrano Jirga). The members of the
Wolesi Jirga are elected by the Afghan population through general and direct elec-
tions (Article 83). The members of the Meshrano Jirga, on the other hand, are
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partly elected and partly appointed: one-third of its members are chosen by the
provincial councils from among its members (one per council); one-third are
elected by the district councils of each province from among their members (one
per province); and the remaining one-third is appointed by the President from
among experts and experienced personalities. As with the House of Elders under
the Constitution of 1964, the length of the term of office is different for the three
categories of members of the Meshrano Jirga: The presidential appointees serve a
term of five years, whereas the members elected by the provincial and the district
councils serve four, five or three years, respectively. The presidential appointees
thus enjoy a certain precedence over the other members of the Meshrano Jirga be-
cause of their seniority. A major innovation of the new Constitution is the obliga-
tion of the President to choose 50% of his appointees from among women.

The electoral system under which the Woles: Jirga is elected has not been fixed
in the Constitution itself. This task has been relegated to an implementing law,
with the important proviso that the system to be adopted shall provide “general
and just representation for all the people of the country” (Article 83). Under the
Constitution of 1964, the members of the House of the People were elected by
simple majority voting. The candidate who had received the largest number of
votes cast in his constituency was recognised as the representative of that constitu-
ency in the Wolesi Jirga."" The Electoral Law adopted by Presidential Decree in
May 2004 provides for a more proportional voting system. Under this system,
seats are awarded in each province according to the number of votes obtained by
each candidate.” Each province is allocated at least two seats,” which means that
not only the candidate who obtains the largest number of votes, but also the sec-
ond or even the third, fourth or fifth placed candidate will get elected to the Woles:
Jirga.* Since the Electoral Law has been adopted by the Government under the
constitutional provisions governing the transitional period, the newly elected Par-
liament remains free to strengthen the proportional elements of the system even
further by using its powers to legislate on electoral matters granted by Article 83 of
the Constitution.

According to the new Constitution, Parliament has two main functions: to legis-
late and to control the President/the Government in the exercise of their powers.
The main function of the National Assembly consists in the adoption of new laws
and the abrogation of old ones (Article 90, No. 1). The legislative powers of the
two Houses of Parliament are not strictly identical, however. Although, in princi-

ple, a bill must be adopted by both Houses (and approved by the President) before

! Constitution of 9 Mizan 1343/1 October 1964, Article 43.
? Article 22 (1) Electoral Law.
* Article 19 (2) Electoral Law.

The Law does not provide for the allocation of seats to party lists, which is typical for propor-
tional voting systems practised in most European countries. It does go some way in that direction,
however, by allowing political parties to nominate a number of candidates in each province of up to
100% of the seats to be filled in that province, Article 20 (4) Electoral Law.

4
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it can become law, the Wolesi Jirga has the last word if a bill is rejected by the
Meshrano Jirga. In the case of a disagreement between the two Houses over a bill a
combined committee composed of an equal number of members from each House
has to be formed in order to resolve the disagreement. But if the joint committee
fails to reach a compromise, the Woles: Jirga retains the right ultimately to adopt a
bill which it had previously approved through a second affirmative vote during the
next parliamentary session. This procedure also applies with regard to the ratifica-
tion of international treaties and agreements and all other decisions which have to
be approved not only by one House, but by the National Assembly as a whole. In
case the disagreement in question concerns legislation involving financial affairs,
the Woles: Jirga does not even have to wait until the next parliamentary session be-
fore it can adopt the relevant bill. It may approve the controversial draft over the
opposition of the Meshrano Jirga by a majority vote of its members without any
delay after the conciliation procedure in the joint committee has failed (Article
100).

Although the Constitution calls the National Assembly the “highest legislative
organ” of the Islamic Republic of Afghanistan, its legislative powers have been se-
verely curtailed. The Constitution places the legislative process in Parliament
firmly under Government control. The National Assembly is obliged to give pri-
ority to the discussion of bills and treaties introduced by the Government if the
latter formally requests their urgent consideration (Article 97). Even tighter are the
constraints in respect of financial decisions. The Woles: Jirga cannot delay the ap-
proval of the budget for more than one month or the permission to grant or take a
loan for more than fifteen days. In the latter case, the proposal is considered as ap-
proved if the Woles: Jirga does not take any decision within the prescribed period
(Article 98). Should Parliament, despite these limits on its legislative freedom of ac-
tion, happen to adopt some legislation which the Government does not like, the
President can still use his veto to prevent the bill from becoming law. The presi-
dential veto cannot be overruled except by a two-thirds majority in the Woles:
Jirga, which in most cases will be difficult to achieve (Article 94).

Moreover, the Government enjoys substantial lawmaking powers of its own,
which it can use independently of Parliament. Article 76 grants the Government
the power to devise and approve regulations that are not contrary to the text and
spirit of any law. The use of the regulatory powers of the Government is thus not
dependent upon a prior parliamentary authorisation. In the absence of any con-
trary constitutional or statutory provision, the Government can freely enact the
rules which it deems necessary for the implementation of its policies. In addition,
in case of recess of the House of the People, the Government can legislate in its
place if this is necessary to confront an “emergency situation” (Article 79). The
“emergency situation” within the meaning of Article 79 has to be distinguished
from a formally declared state of emergency, which entitles the President to trans-
fer specific powers which normally belong to Parliament to the Government (see 1.
above). By contrast, in an “emergency situation” under Article 79, the transfer of
legislative powers takes place automatically, without any formal Presidential deci-
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sion on the matter being necessary. Since the Constitution does not define the
situations covered by Article 79 more precisely, the Government is free to adopt
its own criteria in determining whether an “emergency” does in fact exist. The
only way for Parliament to take back its powers would then consist in the rejection
of the legislative decrees adopted by the Government during recess after it has re-
convened.

Another means for circumventing the legislative competence of Parliament, al-
beit one fraught with logistical difficulties, is the organisation of a referendum.”
According to Article 65, the President can call a referendum on important national,
social or political issues. The decision to call a referendum is not subject to any
substantive or procedural constraints. The appreciation whether an issue is so im-
portant that it has to be submitted to a popular vote is left entirely to the President.

Parliamentary prerogatives which concern the control of the Government out-
side the legislative process are primarily vested in the Woles: Jirga. The Wolesi Jirga
must approve the appointment of Government ministers (Article 71)* and can
force their resignation through a vote of no confidence (Article 92). On the other
hand, it cannot dismiss the President on its own initiative, but only propose his
dismissal to the Loya Jirga (see a) above). The Woles: Jirga has a de facto veto over
several important presidential appointments which require its approval. These de-
cisions include the appointment of the Attorney General, of the Director of the
Central Bank and of the members of the Supreme Court (Article 64, Nos. 11, 12).
The most important presidential decisions have to be approved by both Houses of
Parliament, however. The determination of the fundamental policies of the state
(Article 64, No. 2), the declaration of war (Article 64, No. 4), the sending of troops
to foreign countries (Article 64, No. 6) and the declaration of the state of emer-
gency (Article 64, No. 8) fall into this category. If the presidential decision in ques-
tion is approved by one House of Parliament, but rejected by other, the dispute-
resolution procedure provided for in Article 100 applies. This means that a nega-
tive vote by the Wolesi Jirga is final if no compromise can be reached in the discus-
sions on the joint committee, whereas a veto by the Meshrano Jirga can be over-
ruled by a second affirmative vote of the Woles: Jirga. This unequal distribution of
powers between the two Houses of Parliament reflects the precedence which the
directly elected House of the People enjoys in terms of democratic legitimacy over
the partly appointed, partly indirectly elected House of Elders.

d) A Judicial Power Ill-Defined

One of the most important features of the separation of powers in modern con-
stitutionalism is the role of independent judicial bodies in the control of the exer-

* International Crisis Group (note 29), 4.

* Article 71 talks unspecifically of the approval of the “National Assembly”. It results from Arti-
cle 64 No. 11, however, that only the approval of the Wolesi Jirga is needed for the appointment of
Ministers.
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cise of public power, and in particular its conformity to the provisions of the Con-
stitution. While ordinary courts mainly apply laws that have been passed by the
competent institutions, they may also be called upon to interpret the ordinary law
in the light of the relevant constitutional norms in order to preserve the unity of
the legal order based on the primacy of the Constitution. Article 130 of the new
Afghan Constitution requires the courts accordingly to apply the provisions of the
Constitution and other laws in the processing of individual cases. In the last in-
stance, however, control of adherence to the Constitution is ensured by the Su-
preme Court or by a specialised constitutional court. The Government’s draft,
which was finally backed by the Loya Jirga, abandoned the proposal of the Consti-
tutional Review Commission for the creation of a separate constitutional court and
opted instead for a Supreme Court with certain limited powers to review the con-
stitutionality of laws, legislative decrees, international treaties and international
conventions.” According to Article 121 of the new Constitution, the exercise of
this review power is dependent on a specific request either by the Government or
by the (lower) courts. By contrast, neither the members of Parliament nor the po-
litical parties can initiate constitutional review proceedings before the Supreme
Court.

This approach is unduly restrictive. Even the French Constitution, which went
to great lengths to strengthen the position of executive and curb the powers of Par-
liament, did not hesitate to grant the right to initiate proceedings before the Con-
stitutional Council to the Presidents of both Houses of Parliament, and later ex-
tended it to a certain quorum of members of the opposition parties.”” The new Af-
ghan Constitution, by contrast, denies all political forces which do not support the
Government access to constitutional review proceedings. This bias in favour of the
incumbent administration could well reduce the effectiveness of constitutional re-
view and seriously undermine the credibility of the concept as such.

A number of constitutions grant ordinary citizens the right to bring an individ-
ual complaint alleging that their fundamental rights as established under the consti-
tution have been infringed by state action. The new Afghan Constitution does not
provide for such an individual complaint procedure. It does, however, establish an
Independent Human Rights Commission with which everyone can file a complaint
alleging that his or her fundamental rights have been violated. The Commission
may then refer the case to the “legal authorities”, i.e. the courts, which are obliged
to apply the Constitution and may thus redress human rights breaches. It is only
through this avenue that an individual complaint may finally reach the Supreme
Court.

The Constitution does not specify what happens if the Supreme Court con-
cludes that a law or a legislative decree does not comply with constitutional re-
quirements. It only envisages the adoption of the law in which these and other

*" International Crisis Group (note 29), 3.

48 .. . . . . h .. .
Dominique R ousseau, Droit du contentieux constitutionnel, 5% edition, Paris 1999, 24 et seq.,
66 et seq.
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questions concerning the review proceedings are regulated. However, Article 162
of the new Constitution leaves no doubt that upon its entry into force laws and
decrees contrary to the provisions of the Constitution are automatically invalid. It
must therefore be assumed that the Supreme Court possesses the power to declare
void laws and legislative decrees which it holds to be in violation of the Constitu-
tion. This is the consequence which has been explicitly drawn in most European
countries with special constitutional review procedures. It seems to be inevitable in
all legal systems which cannot rely upon the doctrine of precedent if the primacy
of the Constitution in these cases is to produce any tangible effect at all.

In its general structure, the organisation of the court system in chapter seven of
the new Constitution follows the model of a secular judiciary established in the
Constitution of 1964. Article 151 provides for the subsidiary application of Hanafi
jurisprudence only in cases where there is no provision in the Constitution or
other laws on the specific issue to be determined. The formulation of the relevant
principles is somewhat more ambiguous than in the Constitution of 1964, how-
ever. Whereas Article 102 of the Constitution of 1964 obliged the courts only to
follow the “basic principles” of the Hanafi jurisprudence on Sharia law, thus giving
them a considerable measure of discretion in adapting these rules to the changing
circumstances, Article 130 of the new Constitution requires compliance with
Hanafi jurisprudence as such, not only with its basic principles. Moreover, the pre-
sent Constitution explicitly allows the appointment of judges to the Supreme
Court who have an education in Islamic jurisprudence only. This is a notable de-
viation from the Constitution of 1964, which simply stated that Supreme Court
judges should be versed in the laws of Afghanistan, a provision that had widely
been interpreted as requiring familiarity with both Islamic and non-Islamic sources
of law.” This is of considerable importance, because it is to be expected that the
Supreme Court in the future will also have to adjudicate on the conformity of laws
with the principles of Islam. If Article 3 of the new Constitution, according to
which in Afghanistan no law can be contrary to the beliefs and provisions of the
sacred religion of Islam, is to have any practical effect, the Supreme Court must
also have the power to assess the conformity of laws with the religion of Islam.
From this point of view, a law which is contrary to the beliefs and provisions of Is-
lam would at the same time constitute a violation of Article 3 of the Constitution
and would thus, by virtue of Article 162, be invalid. It would fall to the Supreme
Court to declare the nullity of the law in this as in other cases, since no other body
is given the power to adjudicate on the constitutionality of laws by the Constitu-
tion.

* Article 118, No. 3: “A member of the Supreme Court [...] shall have a higher education in law or
in Islamic jurisprudence [...].” See International Crisis Group (note 29), 8.
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3. Vertical Separation of Powers: The Politics of Centralism

Recent attempts at constitution-making in societies torn apart by ethnic divi-
sions like Bosnia-Herzegovina®™, Kosovo®' or Cyprus™ have often used federal or
quasi-federal arrangements in order to secure some meaningful power-sharing be-
tween the different ethnic communities which would make it easier for them to
adhere to a common constitutional framework. By contrast, the new Afghan Con-
stitution sticks firmly to the unitary tradition of the country which had already
been embraced by the Constitution of 1964.” The overt recognition of the multi-
ethnic character of the Afghan state in Article 4 did not figure in the Government
draft and was only included upon insistence of the Loya Jirga. At the same time,
the Preamble of the Constitution emphasises the fact that Afghanistan is a “a single
and united country” and stresses the importance of consolidating national unity.
The President and the members of the Government are expressly prohibited from
basing their decisions on ethnic or regional considerations (Article 66) and from
using their posts for regional or ethnic purposes (Article 80).

These prohibitions appear logical with regard to the highest organs of the Af-
ghan State, which are under a constitutional duty to avoid any kind of discrimina-
tion between the citizens of Afghanistan (Article 22). However, their extension to
the activities of political parties in Article 35, which explicitly forbids the forma-
tion or functioning of a party based on ethnicity, language, Islamic school of
thought and region, is far more questionable. The Constitution of 1964 had
adopted a more general approach by banning only those parties which were op-
posed to the values embodied in the Constitution. The introduction of a broadly
formulated ban on ethnic parties is difficult to reconcile with the task of political
parties in a pluralist society, which is to articulate and advance the demands and in-
terests of their respective constituencies. By prohibiting the registration of ethnic
parties, the Constitution limits the ability of ethnic groups to seek redress for per-
ceived injustice or discrimination through the electoral process and tries to ban
ethnicity as an unsuitable subject from political discourse altogether. This, together
with the strong centralisation of powers in the presidency and the corresponding
weakening of the role of Parliament, risks exacerbating the feeling of the smaller

% See Paul Szasz, The Quest for a Bosnian Constitution: Legal Aspects of Constitutional Pro-
posals Relating to Bosnia, 19 Fordham Int’L.]J. 385 et seq. (1995); Oliver D 6rr, Die foderale Staats-
struktur als Element der volkerrechtlichen Friedenssicherung ? Lehren aus dem Friedensabkommen in
Dayton, in: J. Aulehner et al. (eds.), Féderalismus — Auflosung oder Zukunft der Staatlichkeit?, Miin-
chen 1997, 222 et seq.

* On the quasi-federal structures provided for in the Interim Agreement for Peace and Self-
Government in Kosovo of February 23, 1999 see Marc Weller, The Rambouillet Conference on
Kosovo, 75 International Affairs, 238 et seq. (1999).

% See the proposals of the Secretary General of the United Nations for a Draft Constitution for
the United Republic of Cyprus, under <http://www.cyprus-un-plan.org> (last visited Nov. 15, 2004).

% See Article 1 of the 1964 Constitution: “Afghanistan is [...] an independent, unitary and indivisi-
ble state.”
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ethnic groups outside the dominant Pashtoon community that they are excluded
from any meaningful participation in the government of the country.

The danger is all the more real since the new Constitution devolves little author-
ity from the centre to the provinces. On this issue the new Constitution reaffirms
the principle of centralism, which had already figured prominently in the Consti-
tution of 1964.” Chapter eight of the new basic law provides for the delegation of
certain powers to the local administration units for the purpose of promoting the
economic and social development of the country and increasing the participation
of the people in the development process. However, chapter eight is silent on the
exact delimitation of the respective powers of the centre and the provinces, particu-
larly with regard to the crucial issue of revenue collection. The precise delineation
of central and provincial governmental responsibilities is left to the implementing
legislation, which may during the transitional period also be enacted by Presiden-
tial decree (Article 159, No. 2). The constitutional text makes explicit provision for
the election of provincial councils to advise the provincial administrations on im-
portant issues falling within the domain of the provinces, but does not address the
question how the provincial administrations themselves are to be selected. It is less
cautious with regard to the governmental administration at the local level. The
Constitution provides that municipalities shall be set up for the purpose of admin-
istering city affairs, and their main organs — the mayor and the municipal council —
shall be elected by free, general and direct elections.

The Constitution’s failure to address centre-province relations more compre-
hensively can at least partly be explained by the particular circumstances in which
it was negotiated. The Transitional Administration which was struggling hard in
order to assert its still fragile authority was understandably reluctant to formalise a
situation in which regional administrations with potentially significant resources
would retain considerable independence. The central government has so far se-
cured only relatively limited transfers of revenue from those areas, and to seek a fi-
nal constitutional settlement at this time would force it to give away one of the few
negotiating chips which it may use to extraxt some measure of political loyalty
from the regional leaders.”

IV. Perspectives for Future Development

The outcome of future negotiations on the issue of centre-province relations
may thus well be determined by the success or lack of success which regional lead-
ers encounter in their attempts to secure an effective representation of their inter-
ests within the central government. While it is true that the new Afghan Consti-
tution implements a concept of separation of powers which concentrates the bulk
of the state powers in the hands of the President and allows only for limited con-

> Compare Article 108 of the Constitution of 1964 and Article 137 of the Constitution of 2004.
* International Crisis Group (note 29), 5.
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straining roles of Parliament and of the courts, it also provides for institutions and
mechanisms which can be used in order to accommodate the need for a truly inclu-
sive and representative political process at the centre. To start with, the creation of
two vice-presidencies instead of one is clearly intended to permit the representa-
tion of ethnic diversity in the central institution of the new Afghan State, the
presidency, and has already been used by President Karzai to this effect.” The
other main state organ in which the political, ethnic and cultural diversity if the
Afghan nation has to be fully reflected is, of course, Parliament. The Constitution
rightly stresses the need for an election law that provides “general and just repre-
sentation for all the people of the country”. Parliament should therefore use its leg-
islative powers under Article 83 to create a permanent electoral system which
makes sure that all relevant groups of Afghan society are represented in Parlia-
ment. Finally, the extended appointment powers which the President enjoys under
the Constitution could equally turn out to be a valuable tool in promoting the rep-
resentative character of the central institutions of the Afghan State. This is obvious
with regard to the selection of the presidential appointees in the Meshrano Jirga.
But it applies also to the appointments in the executive and judicial branches, and
in particular to those concerning the members of Government and the justices at
the Supreme Court.

Much will therefore depend on the political practice of the institutions created
by the new Constitution. While the separation of powers implemented by the
Constitution grants the President far-reaching powers in the interest of a stable
central government, it also provides ample opportunities for a close co-operation
between the Government and the National Assembly in the determination of the
main policies of the State (see III. 2. c) above). Whether this potential for co-
operation can be fully realised will turn more on political than on constitutional
factors, and in particular on the development of a functioning party system which
is a vital — and indispensable — component of any pluralist democracy. In this con-
text, it is important that the prohibition on ethnic and regional parties contained in
Article 35 not be interpreted too narrowly, because this would seriously under-
mine the credibility of the democratic process in the eyes of the minorities which
would thereby be deprived of any legal possibility to air their grievances in the po-
litical arena. Without meaningful representation of all relevant groups in the de-
mocratic institutions of the country, however, and a minimum degree of coopera-
tion between the executive and legislative branches of government the new regime
could well prove to be as short-lived as its ill-fated predecessor under the 1964
Constitution.

% President Karzai has chosen as his First Vice-President for the Presidential election in Octo-
ber 2004 Ahmad Zia Massoud, the brother of the assassinated Shah Massoud, in an obvious at-
tempt to seduce at least part of the Tadjik electorate to back his presidential bid.
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