ABHANDLUNGEN

N Settlement of Internal Dlsputes of Intergovernmental
Organizations by Internal and External Courts

By Finn Seyersted?),

CONTENTS

INTRODUCTION .....vevnrnrnnnannn... I SO I TR 4

Chapter I: CONSTITUTIONAL PROVISIONS ......cooiveitaiitinn. R I
‘ Chapter II: SETTLEMENT BY ADMINISTRATIVE DECISION OF THE

» ORGANIZATION  «....c..un.... RS e T

A. Decision. by Administrative Organs ..............co.o.u.. R, DU e 7

+. B, Advisory Opinion from a Legal Body ...... S T oeee 10
.C. Is the. Administrative Decision Binding? ........ e e i e 120

Chapter I1I: THE ORGANIZATION’S COMPETENCE TO ESTABLISH IN-
TERNAL COURTS. THEIR COMPETENCE AND THE EXTER-

) NALEFFECTSOFTT{EIRJUDGMENTS....:....‘..,...........’ 15

A stputes Involvmg Officials ..., ..oouiuen ST S 16

- (1) Actions by officials against the orgamzatlon Administrative tnbunals weue 16

(2) Actions by the orgamzatlon against its officials .............. 5.0 Ll el 22

(3) ‘Actions by third parties against officials or members-of 2 UN Force carreeae 26

(4) Internal enforcement of judgments ........ B A PRS- ..o 81

+ (5) External effects of judgments ..... e 33

(6) Comclusions ...ovvveeeiieredseniveeanraneenns e erneees 38

“ B. Disputes With Private Individuals ....... e e PPN e V40

© (1) Individuals under the extended )unsdwnon of the organization-...... PR .40
(2) ENFOrCOMENT | uvvuerrneeinenniernsennesnsreeniernneensasaeeneonn ceee 440

(3) Individuals not under the extended Juﬂsdlctlon of the organization .......... 45

1) Dn'ector, Legal Division, International Atomic Energy ‘Agency: AII views expressed
“are the personal views of - the writer dnd should not be atttibuted to the Agency. Originally
written in 1957, the study has been brought up to date on practice until October 1963.

The writer w1shes to express hisgratitude for valuable. information supplied by
M. A.Donner, President of the Court of the European Conimunities, and by M. F.
Wolf, Legal Counsel of the Intemanonal Labour’ Orgamzanon

1. ZasRV, Bd. 24/1

. http /IWwWw. zaoerv.de - ..
© 1964 Max- Planck Instltut fur auslandlsches offentllches Recht und Volkerrecht

¥


http://www.zaoerv.de

2 Seyersted

C. Disputes. With or Between Member States or Other States under the Jurlsdlctlon

of the Organization «...vueeeieuiiivnenneeneninsinsereneneanenennnin.. 46
(1) Internal diSPULes SErECL0 SEMSH v oo vvue e eeneenei e n i eeneneannennns 46
(2) Internal disputes Jargo semsst . ..ovuvueet i i i e e 48
D. Disputes Between Organs .......oouvuvuviiuiiiaiiiiiaiiieeeieiieeeeeeenns 50
E. Conclusion: Power to Establish Internal Courts not Envisaged in the Constitution 53
(1) Establishment of courts ....... e e e e 53
(2) Compulsory jurisdiction ...... ceriaes e, A & 1
(3) External effects of judgments ............... ettt et ras 54
(4) Practical need for courts ........ T AP et 55
F. Power to Extend the Competence of a Court Whose Competence Has Been
Defined in the Constitution. A contrario Interpretation? ............cccumn.n.. 55
(1) The Court of the European Communities .. ....civ.vvuinvnsiveeennnnene 55
(2) The European Nuclear Energy Tnbunal ................................ 60
‘ Chapter IV: ARE INTERNAL. COURTS GOVERNED BY THE LAW OF IN-
TERNATIONAL COURTS? B R .. 61
A. General ............. R [ T P T 61
B. Internal Courts SEricto SemSm . .o v vvenasiunne i niinranenneasn e i 65
C. Internal Courts largo sensu . ... . SR T o PSR .. 68
D. The Intetnational Court of Justice ..........vune.. S AT e . 69
Chapter V:  SETTLEMENT BY EXTERNAL COURTS. GENERAL .......... 71
Chapter VI: INTERNAL COURTS OF OTHER ORGANIZATIONS .......... 73
Chapter VII: NATIONAL COURTS .. .vvuvennnennnnnnnnnaaneneenenn s, 78
" A. Disputes Arising under Organic Junsdlctxon A R D .78
B. Disputes Arising under Extended ]unsdlctlon ................ R 1|
C. Conclusion. Delegation .................... J O 83
Cha.pter VIII: PRELIMINARY QUESTIONS (QU. ESTIONS PREJU. DICIELLES )
OF ANOTHER LEGAL SYSTEM ...iutieiinivierinneeneanenns 84
A. Questions of the Internal Law of an Organization Ansmg before Nanonal Courts 84
(1) Can the national court interpret the organization’s law? ....... eeeanels ‘.. 85
(2) Is a national court bound by a judgment rendered by an IGO court? ... .. .. 87
B. Questions of the Internal Law of one Orgamzatxon Ansmg before Courts of An-
other Organization ........iveeeieerenrirnennrunnss e i e '88
(1) Express provisions: UN Joint Staff Pension Fund e ... 88
(2) When ‘no provision has been made ............. P -
C. Questions of Municipal Law Arising before Courts of the Organization .......... 90
D. Questions of International Law Arising before Internal Courts ................ 92
E. Questions of Internal Law Arising before International Courts ................. 92
F. Binding Force of Judgments Rendered in Orga.nic Disputes .......... eeeeeneee 93
Chapter IX: INTERNATIONAL COURTS .....c.cevviennnns i 04
A. Constitutional PTOVISIONS .. .uvusurrvitueeesriiiinnneereeeecnnnns e 94
B. Competence in the Absence of Constitutional Provisions. General ............... 95 .

' : http: //www zaoerv.de
© 1964 MavaIanck Instltut far auslandlsches offentllches Recht und Volkerrecht :


http://www.zaoerv.de

Settlement of Internal Disputes of Intergovernmental Organizations 3

C. Limitations Deriving from the Constitution of the Court ...................... 96
@) Standing courts: Competence ratione personae ................ e 96
(2) Standing courts: Competence ratione materiae . ...... i L0101
(3) Ad hoc tribunals ....... ..o i i P 107
D. Limitations Deriving from the Law of the Organizations ....................... 107
(1) Power of the parties to refer internal disputes to an international court . ..... 107

(2) Power of the organization to confer compulsory jurisdiction upon an inter-
national court ................ e iereeie i, weeensdt 109
E. Conclusions ...'u..eueeeeuoneneninenbeinne e enniaenanenannnn, Ll 110

Chapter X: BINDING “ADVISORY” OPINIONS OF THE INTERNATIONAL

COURT OF JUSTICE ...euvvuneneeneensaneioeannnnsannnnaninn 111
A. Truly Advisory Opinions .............. ettt e e e, Ceveeeeea 111
B. Binding “Advisory® Opinions. Examples . vvvveeeinnenniiinieninnn.. R 113

C. Competence of the Court under Its Statute to Render Binding “Advisory” Opinions 115

D. Power of the Organization under Its Own Law to Request Bmdmg “Advisory”
OpINIoNS «vvveverrivveneninnnns g N 116

Chapter XI: CONCLUSIONS ............... OV Creviens s 118

http://www. zaoerv.de

© 1964, Max- Planck Instltut fur auslandlsches offentliches Recht und Volkerrecht

' . '


http://www.zaoerv.de

4 ’ Seyersted
INTRODUCTION

The exercise by an intergovernmental organization (sometimes referred
to as IGO) of its legislative and administrative functions, in the organiza-
tional as well as in the functional field, frequently gives rise to internal
legal disputes. Such disputes may concern the interpretation of provisions
of the constitution, or of regulations enacted by the organization, or of
treaties or other acts conferring upon the organization the power to make
legislative and administrative acts binding upon states and/or individuals
(extended jurisdiction) ?); or they may concern questions for which no
written rules have been laid down. The disputes may arise within or be-
tween organs of the organization, between the organization and its mem-
bers or its officials, or between members or between officials inter se. In
the case of those organizations which have been given extended juris-
diction by provisions in their constitutions, in other treaties or in unilateral -

~acts?) — as for example international river commissions or ‘supra-national
organizations like the European Communities — disputes of an internal
nature, largo sensu, may arise also between the organization and individu-
als other than officials, in those fields where such individuals have been
placed under the legislative and/or administrative authority of the organi-
zation 4), or between such individuals inter se. (The term “extended” juris-
diction is used in opposition to the jurisdiction which is “inherent”, ipso
facto,in any intergovernmental organization, and which mainly comprises
jurisdiction over the organs of the organization, including officials and
member states in their capacity as membérs of such organs [“organic”
jurisdiction] 5). “Extended” jurisdiction requires specific legal basis, but
not necessarily in the constitution of the organization ). , ;

It is the purpose of the present paper to discuss the various modes of
settlement in ‘relation to these different types of disputes, and in particular
to examine the question of .the extent to which judicial powers may be

- 2) For example the (European) Convention on the Establishment of aSecurity Control
in the field of Nuclear Energy, cf. below, Chapter III B (1). -
3) Cf. below, Chapter III B (1). : ,
4y In working out procedures for the administrative and judicial settlement of internal
disputes between the organization and its officials or other individuals under its jurisdic-
tion, guidance may be drawn from a comparative study of the practice of states in this
respect, undertaken by the Institut international des sciences. administratives, (Puget
and Maleville, La révision des décisions administratives sur recours des administrés,
Bruxelles 1953). ' : ‘ o B ~
. 5) See an article by the present writer in: ‘The British- Year Book of International Law
vol. 37 (1961) at pp. 448-9, cited below merely as “BYIL 1961”.
%) Ibid,, p. 459.
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-Settlement of Internal Disputes of Intergovernmental Organizations 5

exercised in these respects by the organization, even if its constitution does
not provide for judicial powers, and by external courts. External dis-
putes of municipal or international law 7) will only be touched upon in
certain special contexts.

Chapter I: CONSTITUTIONAL PROVISIONS

The constitutions of some — but far from all - mtergovernmental
organizations contain express provisions which prescribe specific procedures
for the settlement of disputes concerning the interpretation or application
of the constitution. The procedures provided for are usually settle-
ment by decision either of an administrative organ of the organization ¢),

“or of an external or internal?) judicial body (usually an ad hoc arbitral
tribunal 1) or the International Court of Justice 1), or both. Most of these
provisions confer compulsory jurisdiction ‘upon the organ or court?), but
some require agreement between both parties to the dispute 1?). The provi-
sions, however, envisage only disputes arising out of the constitution it-

7). On the inherent capacity of mtergovernmen.tal orgamzatxons to settle external dis-
putes of international law by international procedures in the same manner as disputes
between states, including arbitration or.decision by other international coutts, see ‘Se-
yersted, Objective International Personality of Intergovernmental Organizations. Do
their Capacmes Really Depend upon Their Constitutions? in: Nordisk Tidsskrift for
international Ret og Jus gentium vol. 34 (1964) (cited below merely as Nordisk Tidsskrift,
1964) at pp. 26 et seq.

8) ICAO art. 84, Fund art, XVIII (a)~(b), Bank art. IX (a)~(b), International Wheat
Council (Agreement s:gned on 13 April 1953, UN doc. E/CONF. 20/5) art. XIX (1). A
different type of provision is IMCO art. 55 and ITO arts. 94-95. ‘

%) Thus art. 89 of the constitution of the European Coal and Steel Community (CECA).

10) ICAO arts. 84-86, UNESCO art. XIV, 2, Fund art. XVIII (), Bank art. IX (c),
ITU art. 25, 2, UPU art. 31, WMO art. 29; Danube Commission of 1948, art. 45 (United
Nations Treaty Series [UNTS] vol. 33, p. 217).

1) Alchough the International Court of Justice is the principal judicial organ of the UN,
the UN Charter contains no such specific reference to the Court. The same apphes to many
of the specialized agencxes of the UN. Provisions referrlng disputes concerning the inter-
: pretanovn of the constitution to the International Court of Justice may be found, however,

in the constitutions of the following specialized agencies: ILO (art. 37, 1), FAO (art. XVI,

1), UNESCO (art. XIV, 2),WHO (art. 75), ICAO (arts. 84 and 86), TAEA (art. XVII A).
- Similar provxszons may be found in the constitutions of the following mtergovernmental
organizations not related to the UN: IARA (Resolution No. 8 adopted at the constitutive
'conference), Western European Union (art. X), Bern Union (art. 27 bis), European Organi-
zation for Nuclear Research (CERN, art. XI), Intergovernmental Committee for European
Migration' (ICEM, art. 30). The texts of these and other provisions are reproduced in:
IC]J Y.arbooks, chap. X, third part.

1%) For example the constitutions of the European Economic Commumty (CEE) art. 182,

and of EURATOM, art. 154. :

'
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self ). Moreover, several of the provisions envisage disputes between
member states only 14).

In addition to these limited provisions for binding administrative and/or
judicial settlement, the constitutions of the UN and of certain specialized
agencies provide that the organization may requestan advisory opinion-
from the International Court of Justice on “any legal question® 15).

Only three existing constitutions *) are known to provide for binding
judicial settlement of internal disputes other than those relating to the
constitution ¥7) (and other than those arising betwéen member states). These
are the constitutions of the three European Communities ~ the European
Coal and Steel Community (CECA), the European Economic Community
(CEE), and the European Atomic Energy Commumty (EURATOM) -
which provide for the establishment of a’ common Court with wide
powers 18),

Otherwise there is usually no prov131on in the constitutions of inter-
governmental organizations prescribing modes of settlement for internal
disputes 1%). Nevertheless, the disputes must be settled if the organization

13) The competence of the Court of Justice of the European Communities extends to
other. aspects of the internal law of the- Communities as* well, see for example- CECA
constitution, arts. 31 and 89, See also arts. 12, second paragraph. (cf art. 10; last paragraph)
' and '33-43; There are also certain exampls of constitutional provxsxons which confer upon
international courts ]unsdlcnon in disputes concerning the validity of decisions
of intergovernmental orrgamzauons, see below, note 307.:

14) See however, the constitutions of the Fund (art. XVIII) and the Bank (art. IX),
which refer also to disputes between the organization and member states. Nor are
the constitutions of UNESCO (art. XIV), FAO (art. XVI) or WMO (art. 29) restncted to
disputes between member states.

) UN art. 96, FAO art. XVI, 2, WHO art. 76, IMCO art. 56, ITO art. 96, IAEA
art. XVII B.

16y In addition to those cited below, note 307, and to art. 96,5 of the constitution of
the abortive International Trade Organization.

17) Art. 5 of the constitution of the Arab League prov1des for binding settlement by a
decision of the Council of the League of any dispute between member states “which does
not concern a state’s independence, sovereignty, or territorial integrity”, but only 1f the
parties agree to refer the dispute to the Council for settlement.

18) CECA constitution, arts. 31-45 and 89 (UNTS vol. 261); CEE constitution, arts.
164-188 and 244; EURATOM constitution, arts. 13660 and 212; see also the three proto-
cols on the Statute of the Court annexed to the three constitutions; and the Convention
Relating to Certain Institutions Common to the European Communities of 25 March 1957
(original texts in: UNTS vols. 294-7; English translation in vol. 298).

19) The constitutions of the ma.;or regional orgamzatmns (OAS Arab League, OECD,
Council of Europe etc.) contain no special provisions. Nor do the constitutions of the
League of Nations and the UN (apart from the power to request advisory opinions); al-
though the question of who was to interpret the UN Charter was discussed at the San
Francisco Conference, see especially United Nations Conference on International Organi-
zation, San Francisco 1945 (UNCIO) vol. 7, pp. 709-10, referred to below, notes 150 and
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Settlement of Internal Disputes of Intergovernmental Organizations 7

is to' be able to carry out its functions. And in practice they are settled,
either by administrative or by judicial means.

Chapter II: SETTLEMENT BY ADMINISTRATIVE DECISION
OF THE ORGANIZATION

A. Decision by Administrative Organs o

Like most disputes within the governments of states, internal disputes
of intergovernmental organizations are usually settled, not judicially, but
by administrative decision of the deliberative or ex-
ecutive organ where the question arises, or of a supe-
rior organ. Thus, where the competence of a deliberative organ to
discuss a certain matter or to take specific steps, or the propriety of the
procedure adopted by the chairman of the organ, is challenged by a mem-
ber of the organ concerned, the matter is decided by a vote of the organ
itself 2); and so are disputes concerning the representatives of a member
state on the organ —e. g. their credentials or their status. Similarly, disputes
with regard to the contributions of a member state, including the effects
of non-payment, are, in the first instance, decided by the plenary organ.
Furthermore, if two organs, or two departments of the secretariat, dis-
agree with regard to their respective competences in a specific matter, the

- dispute is decided by the superior organ2!). — If one of the parties to a
dispute is dissatisfied with the decision made by the competent organ, the
matter may in many cases be brought before a superior organ *).

159. On the interpretation of the UN Charter, see also IC] Reports, 1948, p. 61, 1950,
pp. 6 and 137-40, and 1962, pp. 155-156; Kopelmanas, L’Organisation des Nations
Unies, vol. 1 (Paris 1947), pp. 254-78; and Goodrich and Hambro, Charter of
the Umted Nations, 2d edition (Boston 1949), pp. 547-51. On the quesnon of the inter-
pretation of the League of Nations Covenant, see the documents listed in Walter Schif -
f e r, Répertoire of Questions of General international Law before the League of Nations
1920-40 (Geneva 1942), p. 237.

20) Cf the rules of procedure of the General Assembly of the UN, rules 81 and 122
on questions of competence, and rules 73 and 114 on points of order.

21) The report of Committee IV/2 of the San Francisco Conference (UNCIO vol.13, pp.
709-10) — discussing differences of opinion between two-organs — does not envisage such
reference to the superior organ. The rapporteur appears, however, to have been thinking
primarily in terms of disputes between the General Assembly and the Security Council,
which are, in functional and some organizational matters; on an equal hlerarchlcal level,
and which have no common superior organ.

22) By a resolution of 17 December 1920 the Assembly of the League of Nations express-
ly decided, before the establishment of its Administrative Tribunal, to give a right of
~ appeal to the Council, in case of dismissal, to all members of the Secretariat holding five-
. year appointments (McKinnon Wood in: The Grotius Society, Transactions for
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In most of these cases there is no constitutional provision authorizing
the organ concerned to settle the dispute. Nevertheless, such administrative
settlement has been the prevailing procedure in all intergovernmental or-
ganizations, even in those whose constitutions prescribe judicial settlement.
And there can be no doubt that, in either case, the several organs of the
organization — no less than those of national states — are entitled to decide
internal disputes themselves ). This was confirmed in a report of Com-
mittee IV/2 of the San Francisco Conference (which report was approved
unanimously by the Conference) in the following terms:

In the course of the operations from day to day of the various organs of
the Organization, it is inevitable that each organ will interpret such: parts of
the Charter as are applicable to its particular functions. This process is

~ inherent in the functioning of any body which operates under an instrument
defining its functions and powers. It will be manifested in the functioning of
such a body as the General Assembly, the Secunty Counc1l or the Inter-
" national Court of Justice. Accordingly, it is not necessary to include in the
~ Charter a provision either authomzmg or approvmg the norma,l operatmn of
this principle M : ~

Reference may be made also to the followmg statement by the Inter-
'national Court of Justice in its advisory opinion on Effect of Awards of
Compensatlon Made by the United Nations Administrative Tribunal:_

‘In the absence of the establishment of an Admmlstratlve Tnbunal the
function of resolving. disputes between staff and Orga.mza,tlon could be dis-
charged by the Secretary-General by virtue of the provisions of ‘Articles 97

- and 101. Accordingly, in the three years or more preceding the establishment
of the Administrative Tribunal, the Secretary-General coped with this problem

. by means of joint admlmstratlve machinery, leadmg to ultimate decision by
himself 25).

It is submitted that this power of the Secretary-General ex1sted irrespec-
tive of the express provisions cited by the Court. Indeed, the power has

the Year 1944 vol. 30, p. 144). Similarly, chap. XIIL1 of the Staff Regulations of the
Scandinavian Training Hospital in Korea (the National Medical Center in Korea), adopted
by the Scandinavian Committee on 7 June 1957, expressly provided that officials may
appeal to the Committee in case of disputes between them and the Director of the Hospital
‘concerning the interpretation of the Staff Regulations or concerning the relationship of
employment

23) This is expressly prov:ded in the IMCO constitution, art. 55 in fine, in respect of
the two prmc1pal deliberative organs of that organization. Art. 75 of the WHO constitu-
tion envisages settlement by the Health Assembly. It would not be proper to interpret either
(of these self-evident provisions a contrario -as precluding other delibérative organs or the
secretariat from deciding legal disputes arlsmg within the scope of their functions.
2y UNCIO vol. 13, p. 709.

25) ICJ Reports 1954, p. 61.
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Settlement of Internal Disputes of Intergovernmental Organizations 9

been exercised by the administrative heads of all organizations even where -

the constitutions do not contain any such provisions. '

The power to settle internal disputes by administrative decision applies
also to internal disputes arising out of extended jurisdiction conferred upon
the organization (internal disputes.largo sensu). Reference may be made
to a statement made by the Permanent Court of International Justice in
its advisory opinion on the Greco-Turkish Agreement of
1 December 1926. In this opinion the Court settled a dispute “be-
tween the two States members” of the Mixed Commission for the Exchange
of Greek and Turkish Populations. This dispute concerned the question of
who was to invoke the procedure, laid down in art. IV of an annex to an
agreement conferring extended jurisdiction upon the Commission, for the
settlement of certain disputes. After having pointed out that the disputed
provision “expressly contemplates questions which may arise within the
Mixed Commission”, the Court said: , ‘

, But, that being so, it is clear — having regard amongst other things to the
principle that, as a general rule, any body possessing jurisdictional powers has
the right in the first place itself to determine the extent of its jurisdiction —
that questions affecting the extent of the jutisdiction of the Mixed Commission
must be settled by the Commission itself without action by any other body
beéing necessary 28). E . :

Similarly a court in the Saar — rejecting a claim for compensation
brought against the Governing Commission of the Saar by a dismissed
official — expressed the view that not only sovereign states have the ca-
pacity to determine the legal scope of their competence, but that the
Governing Commission also had that power. The court, however, based
this statement upon the fact that the Governing Commission, although not -
the government of a sovereign state, exercised the state imperium (i.e.
territorial jurisdiction) ~ rather than upon the fact that the Commission
_ was an organ of the League of Nations¥).

As indicated by the examples given, the power of administrative settle-
ment of internal disputes is not confined to questions of interpretation of
the constitution of the organization concerned. It also extends to the inter-
pretation of regulations enacted by the organization (including the terms
of reference of the organ concerned) and of customary law developed by
it, as well as to the determination of other legal questions concerning the
powers and procedure of the organ. Such decisions are preliminary — and

26) PCI]J, Ser. B, No. 16, p. 20, cf. p. 8. :
#7)- Annual Digest of International Law Cases (1925-26), Case No. 37.

: ‘ http‘://www.zaoérv.de : ‘
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essential — to the exercise of its legislative and administrative powers. ‘The
right to make them is therefore inherent in these very powers, whether
these have been laid down in the constitution or in another treaty, or
whether they devolve upon the organization without specific provision, as
inherent organic or membership jurisdiction 2%). This right has been exer-
cised consistently by intergovernmental organizations in respect of both
inherent and extended powers. ’ '

B. Advisory Opinion from a Legal Body

There is nothing to prevent the organ concerned from submitting the
legal question to an internal or external legal organ for advice before it
makes its decision. o o c B

Such a procedure has in some cases been expressly provided for in the
constitution. Thus the General Assembly and the Security Council of the
UN are empowered, under art. 96,1 of the Charter; to request an ad vi-
sory opinion from the International Court of Justice
on any legal question. Under art. 96,2 the General Assembly is empowered
to extend this authorization.to other organs of the UN and to the spe-
cialized agencies®). This has been done by bilateral agreements between
the UN and each 'specialized agency %). In this manner the power to re-
quest advisory opinions has been granted not merely to those specialized
agencies whose constitutions envisage such procedure?), but also to those
agencies whose constitutions do not®). Advisory opinions have in- fact
been requested on a number of disputes of an*internal nature®), also by

28) Above, Introduction.

%) The International Law ‘Association in 1956 recommended an amendment to art. 96
“to empower the General Assembly to authorize other public international organizations,
whether general or regional, to request advisory opinions of the Court” (International
Law Association, Report of the Forty-Seventh Conference held at Dubrovnik 1956, p.
104, cf. p. 129). :

%) See for example art. 7,2 of the agreement between the UN and the ITU, approved
by GA resolution 124 (II), The power to request advisory opinions has not been granted
to the UPU, which has not asked for such authorization, but is has been granted to
the International Atomic Energy Agency.

1) E. g. IMCO constitution, art. 56.

32) E.g. ITU constitution, art. 25, :

%) See for example the two advisory opinions on the admission of a state to member-
ship in the UN (ICJ Reports, 1948, p. 57, and 1950, p. 4, respectively), the opinion on the
Effect of Awards of Compensation made by the UN Administrative Tribunal (ibid., 1954,
p- 47), and ‘the opinion on Certain Expenses of the United Nations
(ibid., 1962 p. 150), See also the advisory opinion of the Permanent Court of International
- Justice on the Designation of the Workers’ Delegates for the Netherlands at the Third )
Session of the International Labour Conference (PCIJ, Ser. B, No. 1) and the three
advisory opinions on the competence of the ILO in regard to (i) international regulation of

_http://www.zaoerv.de ' )
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specialized agencies whose constitutions do not provide for resort to such
opinions 3¢) 33), ,

There are also many examples of reference of internal legal questions to
ad hoc internal legal organs for advice, even when no constitu-
tional provision prescribes ot authorizes such procedure. Thus the League
of Nations, refusing to submit to proceedings in Swiss courts to determine
whether it was liable to pay pensions to five ex-officials of the Saar
Territory whom the Governing Commission had failed to bring within the
settlement of the pensions of officials which it negotiated with Germany,
submitted the case to a legal committee of the Organization itself, which
held that there was no legal liability %). Similarly, the Secretary-General
of the UN had recourse to an ad hoc committee of jurists in order to seek
a solution to certain problems of principle ansmg out of his personnel

policy ¥).

An example of reference of legal questions to a permanentinter-
nal legal organ for advice, is rule 33,1 of the rules of procedure of
the General Conference of UNESCO. According to this provision “the
legal Committee may be consulted on any question concerning the inter-
pretation of the Constitution and of the Regulations”. This procedure is

the conditions of labour of persons employed in agriculture (ibid., No. 2), (ii) organization
and development of the methods of agricultural production and other questions of a like
character (ibid., No. 3), and (jii) incidental regulation of the personal work of the employer
(ibid., No. 13).

_ %) See the advisory oplmon on Judgments of the Administrative Tribunal of the ILO
upon Complaints Made against the UNESCO (ICJ Reports, 1956, p.77), given at the
request of UNESCO whose constitution merely prov1des for reference to the International
Court of Justice “for determination” of disputes “ concermng the 'interpretation of this
Constitution”,

) The Soviet Union earlier pleaded that the ICJ was not competent to interpret the
UN Charter (ICJ Pleadings, Conditions of Membership in the UN, 1948, p. 28, and ICJ
Pleadings, Competence of the General Assembly for the Admission of a State to the UN,
1950; pp. 100-1). But the Court rejected this view (IC] Reports, 194748, p. 61, and 1950,
p. 6, cf. also ibid., pp. 13740, and 1962, p. 156) without even the dissenting judges expres-
sing a divergent view on this point (see, notably, ;bzd 1946-7, p. 109, and 1950, pp.
10-34).

3%) McKinnon Wood in: The Grotius Society, Transacuons for the Year 1944
vol. 30, p. 144. But for World War II, the case would subsequently have come before the
Permanent Court of International Justice for an adv1sory opinion, The latter procedure —
in contradistinction to the reference to the legal committee — was expressly authorized by
the terms of art. 14 of the Covenant of the League.

37) A/INF/51, 5 December 1952. The contents of* the report of the Secretary-General
(A/2364) was severely criticized, both inside and outside the Organization, see for
example: Henri Rolin, Avis consultatif sur les droits et obligations des fonctionnaires
internationaux, avis rédigé sur la demande de la Fédération des associations de fonction-
naires internationaux et approuvé par Tomaso Perassi et Charles Rousseau (mimeographed,
1953).

#
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not expressly authorized in the constitution, art. XIV (2) of which merely

~provides that such questions “shall be referred for determination to the
International Court of Justice or to an arbitral tribunal, as the General
Conference may determine under its rules of procedure”. Other examples
are the appeals boards or committees established by the UN and the spe-
cialized agencies to consider and advise their administrative heads regard-
ing appeals made by members of the. staff against decisions relating to
their employment 38).

Thus, with or without constitutional provision, those organs of the
organization which in the performance of their regular functions have to
decide legal questions, often refer such questions to other organs for advice
before making their decisions. Such reference is made to administrative
“and:to judicial organs, to permanent as well as to ad hoc organs, and even
to organs outside the organization insofar as such organs under their own
constitutions-or terms of reference are able to give legal advice to the
organization requesting it. The right to seek such legal advice, even if the
constitution does not so provide, was confirmed in the report of Commlt—
stee IV/2 of the San Francisco Conference in the following terms:

It Would always be open to the General Assembly or to the Secunty
Councﬂ, in appropriate cxrcumstances, to ask the International Court of
Justice for an advisory opinion concerning the meaning of a provision of the. -

k Charter. Should the General Assembly or the Security Council prefer another
course, -an ad hoc committee “of jurists mlght be set. up” to examine the
question and report its. views... It would appear neither necessary nor desirable
to list or to describe in the Charter the various possible expedients 39).

C. Is the Administrative Decision Binding?
The modes of settlement discussed so far — which are those employed
in the prevailing number of cases — are, however, merely adminis-

38) Thus the- Provisional Staff Regulations of the International Atomic Energy Agency,
. adopted by its Board of Governors, provide, in Regula.tlon 12.01: “The Director ‘General
shall " establish .administrative machmery with staff participation to advise him in case
of any appeal by a staff member against an administrative decision-in which the staff
member alleges the non-observance of the terms of his appointment, including all pertinent
Regulations and rules, or of appeals against disciplinary action”. The Staff Rules, approved
by the Director General, provide, in Rule 12.011 (A): “A Joint Appeals Committee shall
be established ‘to advise the Director General regarding appeals by staff ‘members under
Provisional Staff Regulation 12.01”. (SEC/INS/136, 4 July 1962.) The statutes of the
UNESCO Appeals Board were adoptéed:by the General Conference at its 8th session on
8 December 1954 (text in Manuel de F'UNESCO, Appendice 3/A). The “Appeals Board”
of the OECD is not an advisory organ, but a judicial body making binding decisions,
see below, note 54; but the organization also has an “advisory board”, estabhshed pursuant
to Staff Regulation 22 (a), cf. Instructions 122/1. :
3) UNCIO vol. 13, p. 710.
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trative decisions — either express decisions made separately, or pre-
liminary decisions implied in other administrative or legislative decisions
made by the organ concerned. Even if advice'is sought from another organ,
and even if this is judicial, the decision is usually made by the organ where
the question arose; or by a superior organ, in the form of an administrative
(or legislative) decision. This applies in principle also in those cases where
an advisory opinion is obtained from the International Court of Justice?).
Only in certain cases — where this has been expressly provided in the ‘
constitution or in another multilateral, bilateral or unilateral act — is the
organization (and the other parties) bound to accept as binding the opinion
of the Court or the other legal body to which the dispute is referred ).
When express provision is made in the constitution for the reference of
certain disputes to a specific administrative organ of the organization, it
frequently follows from the provision that the decision of the adminis-
trative organ shall be binding upon the parties ipso facto®®) or unless
appeal is made to a specified superior administrative organ *) or judicial .
body #/5), whose decisions shall then be final (even if still administrative).
Thus the decision must be presumed to be binding if the dispute is referred
to the organ concerned “for decision” and, usually *), if provision is made
for further appeal. Otherwise it is not always clear that it has been the
intention that the decision shall be any more binding than are adminis-
trative decisions generally ¢). And in the great majority of cases, where no
express provision has been made for decision by the administrative organ
concerned, it is quite clear that the decisions made by this organ — in pur-
“suance of its inherent organic jurisdiction or of the powers inherent in its

%) On the binding effect of advisory opinions of the International Court of Justice, see
inter alia F.B. Sloan in: California Law Review vol. 38 (1950), pp. 830-59; Lissit-
zy n, The International Court of Justice (New. York 1951), pp. 84-85; Kop elmanas,
op. cit. above, note 19, pp. 274-5; and Humber in: Die Friedens-Warte vol. 51 -
(1951-53), pp. 143-50. Cf. also PCI], Ser. B, No. 14, p. 21.

41y See below, Chapter X B. : ' ’ : :

12y International Wheat Agreement, 1956, art. XIX,1 (UN doc. E/CONF. 20/5, p. 37).

43) The constitutions of the Fund, art. XVII (a)~(b), and of the Bank, art. IX (a)—(b).
However, none of these provisions set a time limit for the appeal. For a criticism . of
the granting of such powers to one of the parties to the dispute, see Seidl-Ho hen-

“veldern in: Osterreichische Zeitschrift fiir ffentliches Recht vol. 8 (1957-58), pp. 82
et seq., cf. also Aufricht, ibid., pp. 26 et seq. .
"a4/5) TCAO constitution, art. 84, which sets a time limit of sixty days for the appeal,and
 the constitution of the International Commission of the Danube, art. 38 (League of Nations’
Treaty Series [LNTS] vol. 26, p. 193). :
48) Cf. ITO constitution arts. 94-95. .
47) This may not have been. the intention in art.55, first "sentence, of the IMCO
constitution which refers the dispute “for settlement”, and certainly not in the second
sentence, nor in art. XVI (1) of the FAO constitution. : ‘ '
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extended jurisdiction — are not binding upon the parties in the same
sense as a judicial decision would have been ®). They may contest the
legality of the decisions if the organ making them has violated the rules
governing its competence or its procedure, at least if they do so within a
reasonable time after the decision was made*). It does not add any more

) This was pointed out, with regard to differences of opinion concerning the inter-
" pretation of the UN Charter, by Committee IV/2 of the San Francisco Conference; in the
following terms: “It is to be understood, of course, that if an interpretation made by any
organ of the Organization or by 2 committee of jurists is not generally acceptable it will
be without binding’force” (UNCIO vol. 13, p. 710). K opelmanas, op. cit. above,
note 19, par. 137, makes two important reservations to the statement of the Committee on
this point. He points out, in particular, that <le fait pour un organe d’émettre un vote dans
les conditions établies par. les dispositions qui régissent sa compétence et son fonctionne-
ment, confére & Pinterprétation qu'implique le contenu de son acte une valeur identique 2
celle qui est reconnue 4 Pacte lui-méme et si Pacte doit s'imposer & observation de tous les
Membres de I’Organisation, Pinterptétation impliquée produira automatiquement le méme
effet». If no judicial recourse is. open to the state contesting the validity of the decision,
«il devra se soumettre 3 la décision de Porgane et ‘accepter Pinterprétation qulelle con-
tient. §'il persiste 4 ne pas la reconnaitre, le probléme changerait enti¢rement d’aspect; car
il ne s’agirait plus d’un. conflit. d’interprétations, mais de Pinexécution: par I’Etat ‘d’une
décision’ valablement prise- aux termes .de la Chartér. On- the other hand, Kopelmanas_
points out ‘that any- binding force resulting from the express or tacit acceptance by all the
member states: would apply only to the concrete. conflict which has given rise to' the
question of interpretation. That an administrative decision is not binding as.a precedent
in another, analogous case was confirmed in'the judgment of the Hungarian-Czechoslovak
Mixed Arbitral Tribunal of 31" January 1929 in Pallavicini v. the Czechoslovak State
(The American Journal of International Law vol. 33, 1929, cited below merely as AJIL,
p- 857, and Annual Digest of International Law Gases (1929-30), p. 443). -

In its advisory opinion on Certain Expenses of the United Nations, The International
Court of Justice stated: “Each organ must, in the first place-at least, determine its own
jurisdiction. If the Security Council, for example, ‘adopts a resolution purportedly for the
maintenance of international peace and security and if, in accordance with a mandate or
authorization in such resolution, the Secretary-General incurs financial obligations, these
amounts must be presumed to constitute ‘expenses of the Organization’.” (ICJ Reports
1962, p. 168; see also ICJ Pleadings, Certain Expenses of the United Nations, pp. 220-2, cf.
p. 205.) :

The International Court of Justice, in its advisory opinion on Effect of Awards of
Compensation Made by the United Nations Administrative Tribunal, stated: “Should the
General Assembly contemplate,. for dealing with future disputes, the making of some
provision for the review of the awards of the Tribunal, the Court is of opinion that the
General Assembly itself, in view of its composition and functions, could hardly act as a
judicial organ — considering the arguments of the parties, appraising the evidence produced
by them, establishing the facts and declaring the law applicable to them — all the more

so as one party to the disputes is the United Nations Organization itself” (IC] Reports 1954,

p- 56, cf. also p. 89). ‘ , »

) The first of the draft articles-on «Recours judiciaire 3 instituer contre les décisions
d’organes internationaux», submitted by Wen gler to the Institut de droit international,
reads in part: <A défaut d’un recours judiciaire spécial contre les décisions d’un organe
international, et & défaut de dispositions les rendant définitives, la validité de ces décisions
pourra &tre contestée 3 tout moment et devant toute instance d’aprés les régles générales
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binding force to the decision if it is made in the form of a distinct resolu-
tion of (abstract) “interpretation”, as is the custom of the General Assem-
bly of the International Institute for the Unification of Private Law,
except that in this case its applicability is not confined to any concrete
dispute %).

Nevertheless, as long as there is no judicial authority having compulsory
jurisdiction in the matter, the organization cannot be prevented from
acting in accordance with its own decision. Since the execution in internal
matters rests, in most cases, with the organization, this means that the
decision is in fact binding, unless the organization voluntarily agrees to
submit the dispute to a judicial organ for final determination. )

Such administrative decision is sufficient for the purposes of most or-
ganizations, in most respects, especially with regard to organizational
matters. ‘This is particularly true if the dispute is one within or between
its own organs and' does not involve parties which have a distinct legal
existence outside the organization. ‘ '

" Chapter III: THE ORGANIZATION’S COMPETENCE TO ESTABLISH
INTERNAL COURTS ). THEIR COMPETENCE AND THE EXTERNAL
o * EFFECTS OF THEIR JUDGMENTS

Intergovernmental organizations are, however, also free to establish
judicial organs for the settlement of internal disputes, if this proves desir-
able, although their competence to do so has been denied on the basis of
the obtaining view that each organization can only perform such acts as
are authorized, expressly or by implication, in its particular constitution ).

du droit international, si Porgane a violé les régles déterminant sa compétence, sa procé-
dure, ou le contenu de ses décisions> (Annuaire de I'Institut de droit international vol. 45

(1954 1), p. 266, cf. pp. 283—4). The final resolution of the Institut (ibid., vol. 47 [1957
II], p. 476) does not refer to this problem. See also Wenglér's report, ibid., vol. 44
(1952 1), pp. 268-70, cf. pp. 293 (par. 9), 3156, 323, 347, 350 and 357. Cf. also art. 38 of
the Convention Instituting the Definitive Statute of the Danube of 23 July 1921 (LNTS
vol. 26, p. 178). On the possibility of challenging the validity of the decisions in national
courts, see below, Chapters VII-VIIL. , « : :

- 50) See the resolution adopted by the General Assembly on 30 April 1953, which inter-
prets art. 7- bis of the constitution. Another resolution, which was adopted by the General
Assembly on 29 April 1957, and which gives an “authentic interpretation” of art. 46,3 of
the (Staff) Regulations of the Institute, is binding in the same manner as' the Regulations

" themselves, since the resolution was approved by the same organs and by the same majority
as prescribed for amendments of the Regulations, see art. 17 of the constitution (Statute) of
the Institute. , : ,

51) On the distinction between internal and internationial courts, see below, Chapter IV.
52) Thus, during the discussion in the Sixth Committee of the General Assembly, at its
fifth session, of the power of the UN to enact headquarters regulations pursuant to § 8 of |
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The practical need for judicial decision has arisen mostly in those cases
where the dispute involves parties which, although forming part of the
organization and actmg in that capacity, also have a legal existence outside
the orgamzanon, viz. officials and member states.

A. Disputes Involving Officials
(1) Actions by officials against the organization: Administrative tribunals

A number of organizations —including the League of Nations, the Inter-
national Institute of Agriculture, the International Labour Organization
(ILO), the United Nations, the Organization for European Economic Co- -
operation (OEEC), the Organization for Economic Co-operation and De-
velopment (OECD), and the International Institute for the Unification of
Private Law — have established so-called administrative tribunals or similar ,
, )ud1c1al organs, where officials %) may sue the organization in matters
concermng the relationship of employment 54). This they have done al-

©its headquarters agreement w;th the Umted States, the Syrian representatlve stated that; :

“the Secretary-General would never be able to promulgate laws, impose: penalties or set
- .up judicial organs,” as under the; Charter: nelther he nor the-General Assembly had the

‘power to do that® (OR GA 'V, 6th Commxttee, 248th meeting, p. 265 ¢f. below, note 131).
See, on the other hand, a study by the present writer on’ “Ob)ecuve Internatxona.l Persona-
lity of Intergovernmental Organizations, Do Theit' Capacities Really Depend upon Their
Constitutions?” in; Nordisk Tidsskrift, 1964, ac pp. 15 £f.

- '53) Also former officials and thlrd persons entitled to rights under thelr contracts
or terms of appointment are entitled to sue; see €. g. the statutes of the ILO. Administrative
Tribunal, art. 11, 6; of the UN Administrative Tnbunal art. 2; and of the OEEC-OECD

“ Appeals Board?, ‘art 1.

54) ‘The Statute of the League of Nations Administrative Tribunal was adopted
by the Assembly on 26 September 1927 (text in° Aufricht, Guide, p. 485, and in:
Clunet vol. 77 [1950], p. 346). The documents relating to the estabhshment of the
Tribunal are listed in: ICJ Pleadings, Judgments of the ILO Administrative Tribunal
(1956), pp.:22-23. Its Rules were adopted by the Tribunal on 2 February 1928 (text in:
Clunet vol. 77 [1950], p. 352). An ad hoc forerunner of the Tribunal was the «collige»
established by the Council’s resolution of 8 June 1925, reported above, Chapter II B.

By a resolution adopted by the Assembly of the League on' 18 April 1946 on the
dissolution of the League, the League of Nations administrative Tribunal was transformed
into the International Labour Organization Administrative Tribunal.
The statute of this Tribunal was adopted by the International Labour Conference on 9 Oc-
" tober 1946 and 10 July 1947, and was amended. by the Conference on 29 June 1949 (text®
in: Revue générale de droit international public vol. 58 [1954], p. 305). The Rules were
adopted by the Tribunal on 22 February 1947 and were amended on 10 August 1953 and
11:July 1957 (the 1953 version was published in: Archiv des Vélkerrechts vol, 7 [1958—59],
p. 179). The Tribunal also acts as administrative tribunal for nine other orgamzatmns, see
below, Chapter VI.

“The Statute of the United Nations Administrative Tribunal was adopted by
GA resolution 351 A (IV) and was amended by GA resolutions 782 B (VIII) and 957 (X)
(text also in: Clunet vol. 77 [19501, p. 360). The documents relating to the establishment
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though the constitution in most cases contains no provision authorizing

of the Tribunal are listed in: ICJ Pleadings, UN Administrative Tribunal (1954), pp. 12~
14. Its Rules were adopted by the Tribunal on 7 June 1950 and amended on 20 December
1951, 9 December 1954 and 30 November 1955 (text in: UN doc. AT/11/Rev.2). =

The Statute of the “Appeals Board” of the OEEC, which — in contradistinction to the
appeals boards of other organizations ~ is a real judicial body, was enacted by the Secretary-
General of the OEEC on 8 January 1950 (text in: Clunet vol. 77 [1950], p. 368), pur-
suant to art. 19 (now art. 16) of the Staff Regulations of the OEEC adopted by the
Council’s resolution of 17 April 1948 (subsequently amended and renumbered art. 16). The
provisions on the Appeals Board of the O ECD are contained in Staff Regulation 22 (a)
and in the Council’s Resolution on the Operation of the Appeals Board of 30 January 1962

+ (OECD, Acts of the Organization vol. 2 [1962], p.105). Rules of Procedure were adopted
by the Appeals Board on 20 December 1962. :

The Administrative Tribunal of the International Institute for the
Unification of Private Law was established by an amendment, adopted on
18 January 1952, to arts. 4 (5) and 7 bis of the constitution (quoted below, p. 23).

These are all standing tribunals. The statute of the administrative tribunal of the Inter-

national Institute of Agriculture, adopted by its General Assembly in
© 1932, merely provides for the establishment of an ad boc tribunal for each case. See
Chiesa in: Revue internationale des sciences administratives vol. 20 (1954), pp. 77-80.
The staff regulations of the Council of Europe, art. 25 (quoted below, under
(2) and commented upon by Huet in: Clunet vol. 77 [1950], pp. 345-7), provides for
the establishment of an arbitral tribunal for the settlement of disputes between the
organization and its officials arising out of the relationship of employment. ‘
_ The League of Natioris Administtative Tribunal rendered thirty-seven judgments. The
TLO Administrative Tribunal had, at the time of writing, rendered sixty-seven judgments
(the first twenty-four judgments were listed in: ICJ Pleadings, Judgments of the ILO
Administrative Tribunal [1956], pp. 23-25). The OEEC Appeals Board: has also rendered
a great number of judgments. The first seventy judgments rendered by the UN Adminis-
trative Tribunal have been published in: Judgments of the United Nations Administrative
Tribunal, Numbers 1-70, 19507 (UN Publication Sales No. 58. X. 1, AT/DEC/1 to 70).
The Administrative Tribunal of the International Institute of Agriculture apparently
- rendered no judgments. The total number of judgments rendered at the time of writing
exceeds 200. In addition the Court of Justice of the European Communities (below, p. 18)
has rendered a number of judgments in disputes with officials, all of which have been’
= published in: Recueil de la jurisprudence de la Cour. i : o -

See on administrative tribunals in general, H uet, Tribunaux administratifs des
organisations internationales in: Clunet vol. 77 (1950), pp. 336 seq., who reproduces the
‘texts in French, English and German of certain of the statutes and .rules; Chiesa -in:

‘Revue internationale des sciences administratives vol. 20 (1954), pp. 67-88; Suzanne
Bastid, Les tribunaux administratifs internationaux et leur jurisprudence in: Recueil
des, Cours vol. 92 (19571I), pp. 347-517. On the ILO Administrative Tribunal, see
Wolf. in: Revue générale de droit international public vol. 58 (1954), pp. 279-305, who
-also cites (p. 279, note) a number of wotks on the League of Nations Administra-
tive Tribunal. On the UN Administrative Tribunal, see Langrod in: Revue du droit
public et de la science politique vol. 57 (1951), pp. 71-104, and Friedmann and
Fatouros in: International Organization vol. 11 (1957), pp..13-29. Current reports
of judgments rendered by administrative tribunals may be found in: Annuaire francais de
droit international (by Lemoine). ,
On proposals to extend the competence of the International Court of Justice to disputes
- between intergovernmental organizations and their officials, see below, Chapter IX C (1).,

2 ZasRV, Bd. 241
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the establishment of such tribunals®5). Some organizations, which have
only a limited number of officials, and which therefore do not require
- permanent administrative tribunals, have included in their staff regulations
less elaborate provisions for the settlement of disputes with their officials,
by means of an ad hoc court of arbitration %) or before a court established
for other purposes ¥). In most of these cases, too, there is no relevant pro-
_vision in the constitution ). The European Coal and Steel Community,
which has an internal Court of Justice established for other purposes under
‘the constitution of the Community, has conferred upon this court com-
pulsory jurisdiction in-disputes between the organization and its officials.
This was done by simple regulation ), although the Court subsequently
has held (unnecessarily) that its competence ‘could be deduced from certain
articles of the constitution *). The constitutions of the two other European

-55) The Administrative Tribunal of the International Institute for -Unification of
Private Law was established by an amendment to the constitution (arts. 4 (5) and 7 bis).
Before the entry into force of the améndment, an Arbitral Commission exercised the
"' functions and the powers of an arbitral tribunal, pursuant to a decision by the Governmg
Council of the Institute and to a clause inserted in each contract of employment Other

constitutions do not provide for administrative tribunals, but merely contain a general

provision _ for legislative. power in_staff ‘matters. Thus the constitutions of the UN
" (art. 101 [1]) and the ILO (art. 9) provide that the staff shall be ‘appointed by the:
Secretary-General ‘under regulations established by the plenary organ. The' constitutions
of the Council of Europe (arts. 16 and 36 [c]) and the OEEC (art. 18 [a]) contain similar -
references to staff regulations. The constitution of the International Institute of Agri-
culture merely contained a general provision (art. 5) that the General Assembly" shall
approve «les projets...relatifs 4 Dlorganisation et au fonctionnement intérieur de
PInstitut», The Covenant of the League of Natlons dld not even provide for a leglslauve
power. _

56) See chap XIIL (2)~(3) of the staff regulations of ‘the Scandinavian
Training Hospital in Korea (the National Medical Center in Korea), adopted
by the (Scandinavian) Committee on 7 June 1957. It may be questioned whether the court
of arbitration established by this provision is an internal court of the organization.
However, it isstill less a municipal or an international court. — The arbitral tribunal of the
Council of Europe also apparently is intended to be set up ad hboc, like that of the
International Institute of Agriculture.

57) Art. 17 -of the staff regulations of the International Court of
Justice, quoted below; under (2), and art. 11 of the Staff Regulatzons of the
Permanent Court of International Justice, cited loc. cit.

59) The Statute of the International Court of Justice contains no provision (but see
below, note 77). Nor did -that of the Permanent Court of International Justice. The
constitution of the Scandinavian Traumng Hospital in Korea, signed at Oslo on
21 December 1956, merely provides, in art. VI, for the determination of “terms of
employment.” However, pursuant to the same amcle, the staff regulanons were approved
by the three member states.

59) Now art, 89 of the staff regulations in force from 1 January 1962 cf § 7 of the
Convention Rélating to the Transitional Provisions.

90) See below, under F (1).
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Communities expressly provide that the Court shall decide disputes be-
tween the Community and its employees ¢1). Other organizations, instead
of relying upon tribunals of their own, make use of the administrative
tribunals established by other orgamzatlons ), also without express consti-
tutional authorization ).

The judicial nature, and the binding character vis-d-vis the administra-
tive organs of the organization, of the judgments of such administrative
tribunals, was confirmed by the International Court of Justice in its
Advisory Opinion on Effect of Awards of Compensation
Made by the UN Administrative Trlbunal In this the
Court held that an

examination of the relevant provisions of the Statute [enacted by the General

Assembly] shows that the Tribunal is established, not as an advisory ofgan

or a mere subordinate committee of the General Assembly, but as an inde-

pendent and truly judicial body pronouncing final judgments without appeal 84)

within the limited field of its functions$5).

The Court thus rejected the contention that the Tribunal is a sub51d1ary
organ” of the General Assembly which has been established pursuant to
art. 22 of the Charter and to which the Assembly had delegated its own
powers, indeed the power to adjudicate had not been given to the General
Assembly by the Charter %). The Court concluded, by nine votes to three,
- that the General Assembly has not the right on any grounds to refuse to give

. effect to an award of compensation made by the Administrative Tribunal of
the United Nations in favour of a staff member of the United Nations whose

contract of service has been terminated without his assent 97),

, 61) CEE constitution art. 179, EURATOM constitution art. 152. The ]udgments of the
Court are published in: Recueil de la Jurisprudence de la Cour.
+%%) See below, Chapter VI. ;
83) The constitution of FAQO, however, contains an express provmon in art. XV (3).
The constitutions of the other organizations merely contain the usual provision.that the

‘ staff shall be appointed in accordance with regulations to be approved by the plenary '

organ (ITU art. 9, 2 [a], WHO art. 35, UNESCO art. VI [4], ’WMO art. 21 [2], CERN
~art. VI [3]).

64) A right of appeal, by seekmg an advisory opinion from the Internatxonal Court of
Justice, was instituted subsequently by GA resolution 957 (X). Such right of appeal had
been established earlier in respect of the ILO Administrative Tribunal by art. XI1 of its
‘Statute. See below, Chapter X B.

65) ICJ Reports, 1954, pp. 51-53.

96) Ibid., p. 61, see also the passage quoted above, Chapter II C, note 48 in fme

7). Ibid., p. 62. Cf. GA resolution 888 (IX), which accepts the advisory opinion, while
raising the question of judicial review of the judgments of the Administrative Tribunal.
For a summary and an unconvmcmg criticism of the written and oral statements submitted -
to the Court and of the opinion of the Court, see L. C. Green in: The Grotms Society,
Transactions for the Year 1954, vol. 40, pp. 158-68. ~
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The Court thus recognized that the Administrative Tribunal of the UN
has in this respect a position vis-d-vis the General Assembly similar to
that of the municipal courts of, for example, Norway %) pis-ad-vis Parlia-
ment. The Statutes of some of the other tribunals contain express provisions
to this effect %),

In its advisory opinion the Court also discussed the preliminary question
of whether the UN had “been given ... by the Charter” the power to
establish “a judicial tribunal to adjudicate upon disputes arising out of
the contracts of service”. The Court found that

the power to establish a tribunal, to do justice as between the Orgamzatlon ‘
and the staff members, was essential to ensure the efficient working of the
Secretariat, and to give effect to the paramount consideration of securing the
hlghest standards of efficiency, competence and integrity. Capacity to do this
arises by necessary intendment out of the Charter?9), ' .

The Court based this partly upon the principle it had adopted in earlier
advisory opinions—that the organlzauon must be deemed to have those
powers which are conferred upon it by necessary implication as. being
“essential to the performance of its duties”7*)—and partly upon specific
‘provisions of the UN Charter, 1nclud1ng in partlcular art. 101,3, quoted
above (“the paramount consideration ... of securing the highest standards
of efficiency, competence and integrity””). In so doing the Court was, it
is submitted, acting ex abundante cautela. It was not necessary to rely
“upon either of these considerations in order-to establish the power of the .

© ) Cas tberg (Norges statsforfatning, 2nd edition;, Oslo 1947, p. 122) points out
that Parliament is undér a legal obligation to appropriate funds to meet.the contractual
obligations undertaken by the Administration. If the claim has been sanctioned by a
municipal court, both the Administration and Parliament are under a legal obligation to
comply ‘with the decision of the court. Should Parliament still refuse to make the
appropriation, Castberg considers that the Administration must pay nevertheless.

) Art. 14 of the Statute of the UN Administrative Tribunal provides expressly that
agreements concluded with spec1a11zed agencies, extending the competence of the Tribunal
to internal disputes of these organizations, “shall provide that the agency concerned shall
be bound by the judgments of the Tribunal and be responsible for the payment of any
compensation awarded by the Tribunal in ;respect of a staff member of that agency”.
The agreements extending the jurisdiction of the Tribunal to the specialized agencies
with respect to applications by ‘their staff members alleging non-observance of the
Regula.tmns of the UN Joint Staff Pension Fund merely prov1de, in art. I that the agency

“agrees, insofar as it is affected by any such judgment, to give full effect to its terms”
(see, for example, UN'TS vol. 394, p. 336, and vol. 219, pp. 390.and 394) because liability
for payment vests in the UN Joint Staff Pension Fund rather than in the specialized
agency concerned. — Art. IX,3 of the ILO Administrative Tribunal and its annex merely
provide that any compensatxon awarded by the Tnbuna.l shall be chargeable to the budget
‘of the organization. . '

%) ICJ Reports, 1954, p. 57. o

- 7 Ibid., p. 56; cf. ibid., 1949, p. 182, and PCI], Ser B, No 13, p. 18.
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UN to create an administrative tribunal. The constitutions of the League
of Nations and the International Institute of Agriculture contain no similar
provisions. And yet both these organizations established administrative
tribunals. The Italian Court of Cassation in Profili v. International Insti-
tute of Agriculture referred to the fact that the League had established a
tribunal and that the Institute rmght do likewise, W1thout questioning their
competence to do so ™). .

There is no reason why other 1ntergovernmental organizations should
not have the same power. Indeed, it is submitted that no such organization
can be denied the power to establish an administrative tribunal on the
ground that its constitution does not contain clauses which could (be
stretched to) provide some basis for this power, as long as the constitution
does not contain any provision which excludes the creation of administra-
tive tribunals. Nor can an organization be denied this power on the ground
that an administrative tribunal could not be considered “essential to ensure
the effective working of the Secretariat” or to the performance of the
duties of the organization. Indeed, it would have been quite possible for
the UN, as well as for the other organizations concerned, to carry out
their functions without administrative tribunals—as in fact they did for
many years before they established such tribunals. The true theoretical -
basis for the power to establish administrative tribunals which may render
binding judgments, it is submitted, is the inherent and exclusive jurisdiction
which intergovernmental organizations, like states, possess over their organs
and, their officials as such?), rather than a “necessary intendment”
the part of the drafters of the constitution ).

In most cases administrative tribunals have been given jurisdiction only
in actions brought against the organization. They thus have compulsory
jurisdiction over the organization, but not over the officials, who are free
to decide for themselves whether they want to sue the organization. How-
ever, if they do not sue, they have to accept its administrative decision,
which it usually has the power to carry out. Since the organization cannot.
be sued elsewhere™), the officials have no alternative but to accept the

72) Rivista di diritto internazionale vol. 23 (1931), p. 386. The judgment was rendered
in 1931, four years after the establishment of the Administrative Tribunal of the League
of Nations and two years before the establishment of that of the International Institute of
Agriculture.

73) BYIL 1961, pp. 448-9. A contractual basis may also be found in many cases.

) See, ‘in th1s sense, generally, BYIL, 1961, pp. 448—460, Nordisk Tidsskrift, 1964,
pp. 15 et seq., and ICJ Reports, 1962, p. 168.

75) Because of 'its 1mmumty from suit (ratione personae). It is submitted that inter-
governmental organizations, like states, are entitled to such immunity under general inter-
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jurisdiction of the administrative. tnbunal if they want a judicial settlement
of their claims. The jurisdiction is thus compulsory as far as the organi-
zation is concerned, and exclusive as far as the officials are concerned.

(2) Actions by the organization against its officials

There is usually no need for the organization to sue its officials. Most
disputes concern matters to be performed by the organization, and it
can then make an administrative decision, and leave it for the official to
bring an action before the administrative tribunal if he wants to challenge
the decision. Indeed, no intergovernmental organization is known to have
sued its officials before its administrative tribunal, although in some cases
the tribunal has had to establish specific obligations of the official who
originally brought an action against the organization ™).

Nevertheless, the competence of internal courts of intergovernmental
orgamzatlons is not always confined to actions brought by the officials.
Thus it is provided in art. 17 of the staff rules of the International Court
of Justice:

Any dlspute arising between the Registrar and a member of the staff of
_the Registry regarding the application of these Regulations or the conditions
laid down in the letter of appointment may be submitted, either by the
Registrar or by the person concerned, to the Court, for settlement accord-
ing to the procedure which the Court may prescribe??).

~ national law even if no convention so provides (cf. the cases reported in The Times,
13 March 1940, and in AJIL vol. 20 [1926], p. 257, although these in themselves are
not conclusive) as long as no provision has been made for renunciation of this immunity
(examples of this are art. 183 of the CEE constitution, art. 155 of the EURATOM con-
stitution, art. 40 of the CECA constitution and art, VII [3] of the Bank constitution).
Acts performed by intergovernmental organizations or states wis-d-vis their officials as
such are acts jure imperii and are thus covered by the immunity whatever doctrine is
. applied by the state concerned. Moreover, as has been explained in BYIL, 1961, pp. 448-9,
intergovernmental organizations, like states, enjoy exclusive jurisdiction over their organs
and officials as -such, and other courts are therefore incompetent ratione materiae in
respect of such relations, cf. below, pp. 78-80 and 109.’
76) See the examples cited by Suzanne Bastid in: Recueil des Cours vol. 92 (1957 II),
 p. 445,
) ICJ Yearbook, 194647, p. 68. Emphas1s added. The corresponding provision
(art. 11) in the staff regulatlons of the Permanent Court of International Justice merely
provided that the of ficial could appeal to the Court (CPJI, Rapport annuel, 1922-25,
p. 83). The Court has not prescribed the procedure for settlement of disputes submitted
to it in accordance with art. 17 of the new staff rules, no dispute having ever been
brought before it, either by the Registrar or by an official (by 1963). Rosenne (The
International Court of Justice, Leyden 1957, p.. 201) suggests that the Court may decide -
the- dispute itself, “or it may remit it either to'a Chamber, or to the United Nations,
or I.L.O. Administrative Tribunal. No instances of the application of this provision have
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Reference may also be made to art. 7 bis of the constitution of the Inter-
national Institute for the Unification of Private Law, which reads:

Le Tribunal administratif est compétent pour statuer sur les différends entre
PlInstitut et ses fonctionnaires ou employés, ou leurs ayant droit, portant no-
tamment sur Pinterprétation ou l’application du Réglement du personnel,

and to art.25 of the Staff Regulations of the Council of Europe, which
reads:

Disputes between the Secretary-General and any member of the staff
relating to the application of these regulations or of the contract of service
shall be submitted to an arbitral tribunal [’arbitrage d’une commission] of
three members, of which one shall be appointed by the Committee of Ministers,
the second by the Secretary-General and the th1rd by the members of the staff
collectively 78), -

and to article 179 of the constitution of the European Economic Com-
munity and article 152 of the constitution of EURATOM, which read:

La Cour de Justice est compétente pour statuer sur tout litige entre la
- Communauté et ses agents dans les limites et conditions detemnnées au statut
ou résultant du régime applicable 3 ces. derniers,

and, finally, as for the European Coal and Steel Commumty, to artlcle
89 (1) of the Staff Regulations, which reads:

Tout litige opposant la Communauté 4 I'un de ses fonctionnaires est soumis

3 la Cour de justice des Communautés européennes qui a pour les litiges une

compétence de pleine juridiction??). ’

The effect of these provmons, too, would séem to be to allow actions
brought by the organization against its officials, although the drafters of
the two former provisions may have had in mind only actions brought
by the officials against the organization.

been reported”. On the nature of the powers of the Court under art. 17, see also
Basdevant, p.285; Langrod in: Revue du droit public et de la science politique
vol. 57 (1951), pp 81-82, note, and OR GA, 1V, 5th Committee, Annex I, p. 159. ’

) Huet (Clunet vol. 77 [1950], pp. 344-7) feels that the term arbitrage may
suggest that the tribunal shall act as amiable compositeur rather than as a court of law,
but this'interpretation is hardly reconcilable with the English text. As far as art. 17 of the
staff regulations of the International Court of Justice is concerned, Huet appears. to
have no such doubts, inasmuch as he states that the effect of this provision is to turn
the Court into an administrative tribunal. Cf. also Friedmann and Fatouros in:
International Organization vol. 11 (1957), p. 17.

79) Statut des fonctionnaires, entered into force on 1 January 1962, Journal officiel des
Communautés européermes vol. 4, No. 73, 1357/61. The. rules of procedure for the
disputes, envisaged in the correspondmg provision in art. 58 of the earlier Staff Regulations
and adopted by the Court on 21 February 1957 (Journal Officiel de la Communauté
Européenne du Charbon et de I’Acier vol. 6 [1957]; p. 110), contain no further indication
of what types of disputes may be brought before the Court.
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A provision in the same sense is contained in art.21 of the Staff Regu-
lations of the European Coal and Steel Community and in art. 22 of those
of the other European Communities ”*8), which reads:

Le fonctionnaire peut &tre tenu de réparer, en totalité ou en partie, le pré-
judice subi par la Communauté en raison de fautes personnelles graves qu’il
aurait commises dans I’exercice ou 3 I’occasion de I’exercice de ses fonctions.

La décision motivée est prise par I'autorité investie du pouvoir de nomina-
tion, aprés observation des formalités prescrites en matitre disciplinaire.

La Cour de justice des Communautés européennes a une compétence de
‘pleine juridiction pour statuer sur les litiges nés de la présente disposition.

Although this provision, too, authorizes the organization to sue its
officials, it is more likely that the organization will make an administrative
- decision pursuant to the second paragraph and that it will then be for
the official to sue the organization pursuant to the third paragraph
if he wants the Court’s decision. In the case of the CEE and EURATOM
this provision of their Staff Regulations may find a basis in articles 179
and 152, respectively, of their constitutions as quoted above. In the case
of the CECA, it may find a basis in article 42, if the contract of employ-
ment, which refers to the Staff Regulations, is considered as a clause com-
promissoire®). Or article 40, second paragraph®!), might be interpreted
to confer jurisdiction upon the Court, although this provision was drafted
- with a view to enabling third parties to sue (the Community and)
officials of the Community, before its internal Court, for reparation for
damage caused by them in the exercise of their functions.
A more explicit, but limited, provision is contained in art.12 of the
constitution of the Community, which reads:

Peuvent étre déclarés démissionnaires d’office par la Cour, 3 la requéte
de la Haute Autorité ou du Conseil, les membres de la Haute Autorité ne
remplissant plus les conditions nécessaires pour exercer leurs fonctions ou ayant
commis une faute grave: '

Three of the provisions cited above are laid down in the constitution
of the organization concerned (UNIDROIT, CEE, EURATOM), and
those of the CECA have been considered to be based upon constitutional
articles ). The other two provisions, including the most explicit of the
general provisions (the one relating to the International Court of Justice),

. ™) Amtsblart der Europiischen Gemeinschaften, 1962, p. 1393,
8) In this sense, see Much, Die Amtshaftung im Recht der Europiischen Gemein-
schaft fiir Kohle und Stahl (Frankfurt 1952), p. 86. _
81) Discussed below, under (3). ‘
82) See below, under F (1).
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have been estabhshed by regulation, Wlthout constltutlonal authoriza-
tion 88) -

It is submitted that these examples reflect a general principle - appli-
cable to all intergovernmental organizations whose constitutions do not
provide otherwise—to the effect that such organizations have the power
to confer upon their internal courts compulsory jurisdiction in disputes
between the organization and its officials arising out of the: relationship
of employment or of their official acts, even if the action is brought by
the organization. It has been clearly established in practice that the organi-
zation has exclusive legislative and administrative jurisdiction over its
officials with respect to the relationship of employment®4). This juris-
diction probably extends to all relations between the organization and its
officials acting as such. Thus the UN and the specialized agencies have, in
their staff rules, reserved the right to require reimbursement for any
financial loss suffered by the organization as the result of the negligence
of an official or of his having violated any regulation or instruction %).
Such reparation is effected by administrative decision. But from an internal
point of view ) there is no substantive reason why the organization could
not do this instead by bringing an action before its administrative tribunal.
The legal basis for the compulsory judicial power of organizations over
their officials in internal matters may be sought in their inherent (uni-
lateral) legislative power over their organs and officials as such ®). But

) The constitution of the Council of Europe merely pvrovidvés,\(i’n art. 36 [c] ,. cf. art. 16)

that the staff shall be appointed by the Secretary-General in accordance with the administra- -
tive regulations adopted by the Committee of Ministers. The Statute of the International

Court of Justice does not provide even that. It merely stipulates that the Court “may

provide for the appointment of such... officers as may be necessary (art. 21,2) and,

generally that “the Court shall frame rules for ca.rrymg out its functions” (art, 30 1) ’
The President of the Court has relied upon these articles in arguing (successfully) that it
is.not for the General Assembly of the UN; but for the Court itself, to establish judicial

" procedures for the settlement of disputes with officials of the Registry (OR GA IV, 5th
. Committee, Annex 1, p. 158). Whatevet it'may be possible to deduce from these articles,

it should be noted that they do not say more than ‘applies to- any intergovernmental

" organization — whether or not its constitution says so (cf. BYIL, 1961, pp. 448 seq.).

®) Cf. BYIL, 1961, pp. 448-9.

85) See, for example, rule 13.034 of the Staff Rules of the International Atomic Energy
Agency (SEC/INS/136, 4 July 1962). This rule is not necessarily based upon a genuine
legislative power. In substance it says.no more than what would follow from general
principles of civil law on reparation for damage. — Art. 64 of the Regulauons of the Inter-

national Institute for the Unification of Private Law.contains a provision of a different

kind. It provides that the Secretary-General may, as a disciplinary sanction, reduce the
salary of an official for not more than two months, if the official is «coupable de faute

. grave, de manquement ou de négligence volontaire dans le service».

86) The external effects of internal judgments aré discussed below, under ).
&) BYIL, 1961, p. 448.
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it may also be sought in the (bilateral) contract concluded between the
official and the organization. In the former case, the regulations which
establish the administrative tribunals are regarded as binding legislative
acts. In the second case they are regarded as binding parts of the contract
of employment, in which they have been incorporated by express reference
or tacit understanding. The substantive difference between the two doc-
trines, and the test case of their validity, will appear if the regulations
are amended with retroactive effect although the contract or the original
regulations did not specify that they might be so amended ®). The UN
Administrative Tribunal has held that matters which affect the personal
status of each staff member (e.g. nature of his contract, salary, grade)
are contractual, but that matters which affect in general the organization
of the international civil service (e.g. general rules that have no personal
reference) are statutory. Administrative tribunals and other judicial matters
- clearly fall within the latter category 89)

(3) Actions by thzrd parties against officials or members of a UN Force

“Certain organizations exercise extended Jumsdlcuon over individuals .
and other “external” subjects of law in certain limited respects. This is
per definitionem the case of the so-called supra-national organizations.
In suci; cases it depends upon the constitution or the other act conferring
the extended jurisdiction upon the organization whether it also has the
power to exercise compulsory judicial powers over them.

In the usual case, where the organization has no extended jurisdiction,
disputes with external parties are not internal, but external disputes, and -
are governed, not by the internal law of the orgamzatlon, but by municipal
law. In such cases the organization cannot exercise compulsory jurisdiction
over these external parties without authorization from the state under
whose jurisdiction they belong Thus the organization clearly could not
unilaterally confer upon its courts jurisdiction in actions brought by offi-
cials against third parties without their consent.

Actions brought by third parties against officials in respect of their
official acts are in a different position. Jurisdiction in these cases implies

88) The staff regulations of, for example the International Court of Justice provide
that appomtments “shall be made on the basis of these Regulatxons (art. 2), that the
regulations “may be amended”, and that “the amended provisions shall replace the old
‘provisions.in respect of all members of the staff” (art. 19).

.89) See, however, art. 65 of the Regulations of the International Institute for the
Unification of Private Law, which provides: «Dans tous les contrats conclus par PInstitut
avec les membres du personnel il sera inséré une clause prévoyant la compétence du

Tribunal administratif, conformément .aux . dispositions de Particle 7 bis -du Statut
Organique».
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compulsory ‘jurisdiction only over the officials, and only in respect of
acts with regard to which they are subject to the organic jurisdiction of
_the organization. This, it has been demonstrated, comprises not only
legislative and administrative, but also judicial powers. The latter,
as was submitted under (2) on the basis of the practice of some organi-
zations, comprise the power to confer upon the internal courts of the
organization compulsory jurisdiction over its officials in internal disputes
with the organization, whether this be considered as a unilateral or a con-
tractual power. Are disputes with third parties in any different position?
There is no doubt that organizations exercise their legislative and ad-
ministrative jurisdiction over their officials in respect of any official acts
performed by them, whether these form part of relations with organs or
members of the organization or with third parties. In one case as in the
other the official —but not the third party —is bound by the regulations
and the administrative decisions of the organization. Is the judicial power
any more limited? Or can the organization confer upon its courts juris-
diction even in respect of external acts, making such jurisdiction compulsory
for its officials, but not for third parties? i :
In the case of the European Coal and Steel Community, it is expressly
provided in the constitution, art. 40, second paragraph, that its (internal)
Court of Justice is T o ‘
compétente pour accorder une réparation 3 la charge d’un agent des services
de la Communauté, en cas de préjudice causé par une faute personnelle de
cet agent dans l'exercice de ses fonctions. Si la partie lésée n’a pu obtenir
cette réparation de la part de l'agent, la Cour peut mettre une indemnité
équitable 3 la charge de la Communauté.

This provision does not confer upon the Court compulsory jurisdiction
over the third parties concerned, only over the officials, and only with
regard to their official acts®), in respect of which they are subject to the -
organic jurisdiction of the Organization. o [

) The provision is not confined to acts performed in the exercise of the “jurisdictional”
powers of the Organization, but comprises also acts of a private law character performed.
for the organization. Much, Die Amtshaftung im Recht der Europiischen Gemeinschaft
fiir Kohle und Stahl (Frankfurt 1952), pp. 79-82, similarly does not appear to make any
such distinction when discussing the concepts of exercice des fonctions and Amtsausiibung
in French and German law. The immunity of international officials from suit in municipal
courts, as laid down in article 11 (a) of the general convention on- the privileges and
immunities of the Community, extends to all acts performed by them en. lenr qualité
officielle, a term which must be taken as-synonymous with dans Pexercice de ses fonctions
as used in article 40 (cf. Valentine, The Court of Justice of the European Coal and
Steel Community, The Hague 1955, p. 118). L : :
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The constitutions of the other European Communities do not contain
any similar provision ®). Indeed, no other organization is known to have
courts with this competence ®). Yet, they all have, even without constitu-
tional provision, the same legislative and administrative jurisdiction over
the official acts of their officials as has the European Coal and Steel Com- -
munity, and the same judicial power in internal disputes. It is submitted
that they have the same power in external disputes as well. As long as

 their constitutions do not provide to the contrary, the organizations may

confer such jurisdiction upon their internal courts by simple regulation —
whether such: regulations be considered as genuine legislation or as parts
of the contracts of employment. If no organizations are known to have
done so, this is not because they lack the power, but because there has not
been sufficient practical ‘need for it, notably because the organizations
have considered it more appropriate to assume responsibility themselves
for acts performed on their behalf. These are, indeed, the acts of the
organization itself, and in most non-Anglo-Saxon countries it is customary
to sue the institutions rather than any person thereof. o
The inherent power of intergovernmental organizations to establish
internal courts for this purpose appears to impose itself at least if the
officials enjoy. immunity from suit in municipal courts, since there is then
no alternative jurisdiction which could reasonably contest the jurisdiction
of the organization. Indeed, all detailed treaties which have been concluded
on the privileges and immunities of initergovernmental organizations ex-
pressly provide that the officials shall enjoy immunity in respect of their
official acts. However, it is submitted that international officials are entitled
to such immunity even if there is no relevant treaty provision. A number
of the treaties which provide for immunity for officials in respect of their
official acts provide at the same time that the organization shall make
provision for appropriate modes of settlement of disputes involving any
official who by reason of his official position enjoys immunity, if immunity
has not been waived by the Secretary-General ). In such cases the organi-
zation may support its judicial power upon this provision, vis-d-vis states

“which are contracting parties to the treaty concerned. It is submitted, how-

ever, that the organization will have the power to confer jurisdiction upon
its own courts even if there is no such additional provision.

1) Cf. arts. 178, 179 and 215 of the CEE constitution. :

*%) The (European) Convention on the Establishment of a Security Control in the
Field of Nuclear Energy provides only for submission to the Tribunal of claims for
reparation from the European Nuclear Energy Agency (art. 13). ‘ . :

9%) See e.g. the general Convention on the Privileges and Immunities of the Specialized

Agencies, § 31 (b).
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The immunity of international officials extends in certain cases even
to their private acts. It is possible that the organization may, in these
special cases, derive a power to extend its compulsory jurisdiction to dis-
. putes arising out of such acts from the provisions granting the extended
immunity or from companion clauses requiring the organization to provide
alternative modés of settlement (in order to avoid a denial of justice) *).
With this reservation, the jurisdiction which the organization may assume
unilaterally over its officials extends only to disputes arising out of their
official acts. The jurisdiction is compulsory as far as the officials are con-
cerned. The third parties involved are free to decide whether they want
- to submit to the jurisdiction of the court. However, if the officials enjoy
immunity, the third parties will have no choice if they want to seek a
judicial settlement of their claims. Thus, even wvis-d-vis third parties the
jurisdiction is exclusive.

It has been proposed to amend the Statute of the International Court
of Justice “so as to bring employees of international organizations enjoying . -
immunity in the several member countries under the jurisdiction of. the
Court” *5), However, it would rather alter the nature of the International
Court of Justice, which is primarily an international court, con-
cerned with international law disputes between subjects of international
law %), to bring within its competence such dlsputes -of internal law stricto
sensu 7). In any case this would require a revision of the Statute, which is
not so easily done. It appears more natural, and easier, to establish internal
courts of the organization for the purpose, since this may be done without

. ) Or in- order to avoid that the national courts of thexr home country assume juris-
diction as if they were diplomats of that country, as a French court did in respect of the
Secretary-Genetal of the League of Nations,: Avenol v. Avenol, Annual Digest of Inter-
. national Law Cases, 1935-37, Case No. 185. This case was reported in a. New York judg-
ment as follows: “It is interesting to note that research discloses a similar attempt to
escape punishment by one /sic] Avenol in'the Courts of the Republic of France in 1934,
+when he was being held to account for alleged failure to- support his family, he then
being the Secretary-General of the ill-fated [sic] predecessor to the present international
-organization — namely, the League of Nations. The judgment in that instance refused to
-accord the claimed i 1mmumty, with the comment, ‘No one may claim to be immune from
suit in fifty States. That is practically in all the world. Such a privilege would be
abhorrent to-the fundamental idea of justice’”. (R4nallo case, City Court of New Rochelle,
N.Y., OR GA, I, Second Part, Sixth Committee, Summary Records, p. 223.)

%) International Law Association, Second Report on the Review of the United Natlons,

London 1956, p. 43 (Austnan Branch Committee proposal).

9%) See below, Chapters IV-V and IX C(2).
97) See below, pp.64 et seq., on the dangers-involyved in. thls
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constitutional amendment or other treaty provision. This may also be done
~ jointly by several organizations by agreement between them %)..

What has been said above probably apphes also to actions by third
parnes against members of a United Nations Force. This is obvious
in the case of those members of the Force who have been individually
enlisted, since these normally will be officials of the organization. But -
members of national contingents, too, have temporarily been placed under
the jurisdiction of the organization, to the extent that their national states

" have not retained powers over them. Thelr position vis-d-vis the UN has

been defined as follows:

The United Nations Force in the Congo is part. of the subSLd.rary organ

“of the United Nations referred to in Regulation 5 (b) above (ONUC) and
.consists of the Commander and all military personnel placed under his com-
mand by Member Staves The members of the Force, although remaining in
their national service, are, during the period of their assignment to the Force,
international personnel under the authority of the United Nations and subject

to the instructions of the Commander, through the chain of command 99),

" Moreover, the members of national contlngents have been granted
immunity from suit in the courts of the host state “in any matter relating
to their official duties” and, partly, even in respect of their private acts 1),

The UN has in fact assumed the power to establish commissions for
the binding settlement of claims agamst the members of the Force. Thus

the Regulations for the UN Force in the Congo provide, in Regula-
tion 29 (d):

Disputes involving the Force and its members shall be settled in accordance
with such procedures provided by the Secretary-General as may be required,
including the establishment of a claims commission of commissions or such
arbitral procedures as may be agreed between the United Nations and the
Host Government. Supplemental instructions defining the jurisdiction of such
commissions or other bodies as may be established shall be issued by the
Secretary-General in accordance with article 3 of these Regulations.

Such procedures, prov1d1ng for courts of arbitration and claims com-
missions with compulsory jurisdiction to be established by the UN and
the Congolese Government, had already been agreed upon twenty months

98) Cf. below, Chapter VI. ) )

%) ONUC Reg. 6 (ST/SGB/ONUC/1, 15 July 1963). See also the similar provision in
UNEF Reg. 6, UNTS, vol. 271, p. 174.

100) See the more narrow provisions in the host agreement with Egypt, par. 12, and
UNEF. Reg. 34 (UNTS vol. 271, pp. 148 and 182) on the one hand, and the broader
provisions in the host agreement w1th the Congo, pars. 10-11 (OR SC, Supplement for
October-December 1961, p. 154) and the Regulations for the UN Force in the Congo
(ST/SGB/ONUC/ 1) par. 29 on the other hand. ‘
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earlier in pars. 10-11 of the host agreement with the Congo. Similar provi-
sions had earlier been made in par. 38 of the host agreement with Egypt and
in UNEF Regulation 34. In the case of UNEF, these documents were in-
corporated as annexes to the agreements concluded by the UN with the'
states providing contingents ). However, this was in most cases done
only subsequently. Thus, at least from a formal point of view, the UN
assumed the power unilaterally, merely on the basis of the general placing
of the contingents under its authority.

It is true that in the case of the UN Forces in the Middle East and in
the Congo the UN chose to establish external courts of arbitration or
commissions rather than internal courts of the organization. However,
from the point of view of the powers of the organization vis-d-vis the
members of the Force it can hardly make any difference what kind of
courts it establishes. The crucial fact is that the courts are established and
given compulsory jurisdiction wvis-d-vis the officials without their pnor
consent.

(4) Internal enforcement of judgmentk'

The real problem is, however, not whether the organization is entitled,
vis-a-vis its officials, to establish internal courts with compulsory juris-
diction over them-—but how the judgments rendered by such courts can
be enforced. One may first examine whether they can be enforced by in-
ternal action within the organization.

Those organizations which have established administrative tribunals are
_not known to have made provision for internal execution of the judgments
rendered by these tribunals. Thus the Statute of the UN Administrative
Tribunal merely provides, in art.9(3), that the compensation awarded by
the Tribunal shall be “paid by the United Nations”. And the Statute of
the Administrative Tribunal of the International Labour Orgamzanon,
which is also competent in respect of most of the specialized agencies in
Europe, provides that “any compensation awarded by the Tribunal shall
be chargeable to the budget of the international organization agamst
which the complaint is fllcd” : :

In the absence of any provision for execution —and since 1ntergovern-
mental organizations, unless otherwise provided, enjoy immunity from
municipal measures of enforcement without their consent %) — there are no

-101) UNTS vol. 271.

102y Cf. above, note 75. Accordmg to art. 1 of ‘the protocols on the pr1v1leges and
immunities of the European Communities, measures of enforcement may be undertaken .
agamst their assets with the consent of their own Court of Justice (cf. art. 44 of the CECA
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means whereby officials and third parties may have judgments enforced
against the organization without its consent. As was pointed out in the
United Kingdom oral statement during the hearings precedingthe advisory
opinion on Effect of Awards of Compensation Made by
the UN Administrative Tribunal, the General Assembly has
no legal right to refuse to meet a liability arising from a judgment of
the Administrative Tribunal; “though it has the power to omit to make
provision for it in its Budget” 1%%). However, the organization will usually
conmply with judgments rendered against it by its, own tribunals %), and
the question of ‘enforcement against the organization is therefore hardly a -
practical one.. \ S . o ,
Enforcement against the officials may be done by the ‘organ-
ization itself by measures within the framework of its organic jurisdic-
tion—or, more specifically, within the framework of the relationship of
employment. In particular the organization may apply disciplinary meas-
ures, including dismissal, and salary deductions®). But the territorial

B

constitution and art. 187 of the CEE constitution). In the case of other intergovernmental
organizations, municipal enforcement of judgments rendered by their internal courts will
be precluded already by the fact that states do not enforce foreign judgments unless they
have specifically agreed to do so. R , :
193) ICJ Pleadings, UN Administrative Tribunal (1954), p. 362, cf. p. 361, emphasis
added. In Norwegian constitutional law it is assumed that the Administration must comply
with a judgment rendered by a Norwegian court, even if Parliament refuses to ‘appropriate
the money, cf. above, note 68.
14) ‘The only known exception in practice is the refusal of the Assembly of the League
of Nations on 13 April 1946 to pay compensations awarded in thirteen judgments rendered -
by the League of Nations Administrative Tribunal. The -basis of this decision, however,
was a holding by a sub-committee of the Second (Finance) Committee of the Assembly,
‘that the awards made by the Tribunal were invalid because they sought to set aside
" a legislative act of the Assembly, viz. its resolution of 14 December 1939 amending the staff
regulations (Société des Nations, Journal officiel, 1939, p. 424). The decision, which was
an administrative one, was made during the winding up of the League, by 16 votes to 8
(mostly Benelux and Scandinavian members constituting the minority), with 5 abstentions
(ibid., Supplément spécial No. 194, pp. 130-33; text of the report of the Secretary-General
at pp. 245-9 and of the sub-committee and the Second Committee at pp. 261-4; for a
summary and an evaluation of the case, see ICJ Pleadings, UN Administrative Tribunal
[1954], pp. 129 and 171-81). X I R
- . 195) If the official is no longer employed with the organization, these measures, cannot
be applied. He is then no longer subject to the organic jurisdiction of the organization, and
. must be sued in the municipal courts which have territorial jurisdiction over him and his
assets. The UN has done this on at least two occasions in respect of claims for reimbursement
of overpayment of salary (Annual Report of the Secretary-General, 195253, p.149.
The text of one of the judgments is printed in the Pasicrisie Belge, 1953, No. 10, p. 65).
The available texts of ‘the relevant judgments do not indicate what law was applied. It is
" submitted, however, that the municipal court in such cases must apply the internal law of
the organization in.order to determine the'basis of the claim. But it will apply municipal’
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~sovereignty of states prevents the use of regular measures of execution
against individuals, property or rights within their territory by the organ-
ization itself 1), These are measures which only the territorial sovereign
may perform and which he usually will not delegate. Thus, if measures
within the framework of the relationship of employment do not- suffice,
the organization will have to look to states for assistance. This raises the
questlon of the external effects of judgments.

(5) External effects of )udgments

States are under no obhgatlon to execute )udgments rendered by courts
of another jurisdiction, unless this has been specifically provided for. This
applies to judgments of internal courts-of intergovernmental organizations
no less than to judgments of foreign municipal courts. In the case of the
European Communities, there is a specific provision in the constitutions
that the judgments of the Court of Justice shall be enforcable in the
member states 107), Other organizations are not known to have any similar
arrangements. In their case, therefore, neither the host state, nor other

“member or non-member states, are under any obligation to execute the

~ judgments of the internal courts of the organization. ,

On the other hand, municipal courts do not completely ignore fofeign

~ judgments 1%%), The municipal courts of several countries will recognize
them as binding (res judicata) under certain conditions, if they have been
given by a court which had “international competence” according to the
procedural international law of the state where execution is sought, i.e.
according to the rules governmg the international conipetence of its own

- courts 109). In these cases, even if it is necessary to obtain a new ]udgment

; law in order to determine whether the claim is stlll recoverable (condzctzo indebiti, pres-'

. cription, compensation), since the claim is no longer internal, between parties both of -
-whom form part of the organization.

’ 1°“) The position is dlfferem: in respect of orgamzatlons ha.vmg (extended) terri-

~torial jurisdiction. .

107y CECA, art. 44; CEE, 'art. 187; EURATOM art, 159. Cf. art. 1 of the Protocols
{general agreements) on the Privileges and Immiunities of the Communities. — Mose r,"

Die iiberstaatliche Gerichtsbarkeit der Montanunion (Vienna 1955), p..-65, interprets a .~

reference (in art. 44) to art. 92 of the constitution of the CECA in the sense that the

- judgments. of the Court are to be executory only if they involve obligations pécuniaires.

" Others.do not appear to draw this conclusion. Cf. Reuter, La-Communauté européenne
du charbon et de Pacier (Paris 1953), p. 106; Rapport de’ la Délégation: frangaise sur le
“. Traité instituant la CECA (Paris 1951), p. 59; and Cahiers de la fondatwn nationale des
" sciences politiques vol. 41 (Paris 1953), p. 223 note.

108) See the account of the law of several Western European countries given in: H am-
bro, Jurisdiksjonsvalg og lovvalg (Oslo 1957), pp. 100-170.

1"“) Riad, La valeur internationale des jugements en droit comparé (Pa.ns 1955), pP-
184-6. See also Riezler, Internanonales vaxlprozeﬁredxt (Berlin 1949), § 52, cf. p.

'3 ZasRV, Bd. 20 , S
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in the state where execution is sought, such judgment is granted without
enquiring into the merits of the case (“action on the judgment”, actio
judicati)19). In other cases an examination of the substance is admitted,
but the foreign judgment is considered as proof of the validity of the.
“claim, subject to the right of the losing party to submit counterproof ),

It has been held in certain English judgments, and by certain writers of
other countries*2), that states are under an obligation of interna-
tional law to accord such bmd_lng effect to_foreign judgments. How-

~ever, this assumption is not supported by any uniform practice. But,
whether the problem -arises as a question of international law or as one of
" the municipal law of . the state concerned, it is submitted that the same
©_ - principles should be applied to judgments of internal courts of inter- .

8 governmental organizations as are apphed to those of foreign municipal’

‘courts. Thus, if judgments of foreign courts of competent jurisdiction are

recognized as binding under certain conditions, then ]udgments of internal

courts of . mtergovemmenta.l organizations, too, should be so recognized
if they fulfil these- conditions %), including in patticular the condition.

that the courts are mternanonally compenent” 114), It is subm1tted further-

453, and the German Zlvdprozeﬁordnung, § 328 =:§ 2232 of the Da.rush law on c1v11
* procedure of 11 April 1930 authorizes the King to enact regulations making foreign judg-
ments binding in Denmark, even if no treaty has been concluded to this effect, but on -
condition.of rec1proc1ty
M0y See Riezler, op.cit., § 58, in initio, and the German Zwﬂprozeﬁordnung, §732
Cf. Hambro in: Internatxonal and "Comparative Law Quarterly, vol. 6 (1957), pp.
606-7, and also the English case Goddard v. Gray (1870 LR.Q.B. 138) and the French
- case Charr c. Hasim Ullasabim (Clunet, vol. 83 [1956], p. 165), bothcited by Hambro,
. . op. cit. above note 108, pp. 148, 155 and 366. See also the-draft principles, discussed by
T - the: International Law Assoc1at10n, Report of the Forty-Eighth Conference, New York
' 1958, p.118 (“shall be given conclusive effect”), cf. p. X.

1) Cf. Riezler, op.cit, § 50; no. 10, and Rammos, Die Beweiskraft auslin-
discher Urteile vor den gnechlschen degenchten ins Grundpmbleme des internationalen
Rechts (Bonn1957), pp- 363-8.

12y Cited by Ria d, op. cit. abovenote 109, p. 53 and by Skeie, Den norske c1v1l-

. prosess, vol. 2 (Oslo 1940) pp. 32-36.

1%) The condition-of reciprocity would probably be met, in theory, by mter-

‘ governmental organizations and their courts, cf. below, Chapter VIII C. Since in practx»e i
these will only rarely be faced with-questions of mumclpal law, the condition of reciprocity

. may ‘be more simply satisfied, formally, by a provision in the statute or the-rules of the
IGO court concerned that it shall be bound by judgments of foreign (state.or-IGO) courts -
of competent jurisdiction. It may be noted, however, that the International Law Asso-.
ciation in 1958 adopted a resolution approving “the prmc1ple that recognmon and enforce- -
ment of foreign judgments ought not to depend-on rec1proc1ty (Report of the’ Forty-
Eighth Conference, New York 1958, p. X).

114). The question of whether the courtsof member states should recognize as blndmg
Judgments of the internal courts of - the organization’ éven 1f they do not so. recogmze

: }udgments of ‘couirts of fore1gn states, isleft as1de e . :
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more, that internal courts of 1ntergovemmental organizations are inter--
nationally competent in respect of actions agamst (the organization and
against) officials arising out of their official acts —in respect of which they
are subject to the organic jurisdiction of the organization.

It might be objected that the procedural international law of the state

 where execution is sought, which defines the international’ competence of

the courts of that state, is based upon territorial and personal criteria,
and that these are of no relevance to courts of intergovernmental organ-
izations ‘except to the extent that these may have been granted extended
territorial and/or personal jurisdiction. Indeed, except for the important

. criterion of the consent of the pames, the jurisdiction of intérnal courts.of

~ tween the government and its officials arising out of the relationship of
,employment even if they involve officials of foreign nationality and arise

- such organizations as do not exercise extended jurisdiction is based upon

the inherent jurisdiction of the organlzauon over its organs (orgamc juris-
diction) 115),
However, a closer examination reveals that the procedural mternamonal

law of states is in fact based also upon organic criteria. Indeed, national

courts-will always assume jurisdiction in disputes- arising out of matters
falling within the organic jurisdiction of their state, such as disputes be- -

in foreign territory. On the other hand, national courts decline jurisdiction

* in matters falling under the organic jurisdiction of a foreign state, even if

the matter would otherwise fall under the territorial (and personal) juris-
diction- of the court. A striking example is actions brought against a
government by its employees who are employed in a foreign country and

~who themselves are nationals of that country, in respect of the ‘relationship

of employment 16), Thus, an organic link with one legal system overrides

- territorial (and personal) links with another system. S1m11arly, nat1onal‘

~ courts have declared themselves i incompetentin dlsputes concerning matters

falhng under the organic jurisdiction of an mtergovernmental organiza-

tion, even if the matter would otherwise fall under the territorial (and
personal) jurisdiction of the state concerned, as in the case of the relation-

'ship of employment of their nationals working for the organization in

their own national territory 7). It is thus clear that national courts, in -
determining quesnons of their international-competence, pay due attention
to ‘the organic jurisdiction of states as well as of organizations; mdeed

~they allow it to override otherwise applicable terrltorlal ]urlsdlctlon

15y BYIL 1961, p. 448. :

116) See, for example, the cases reported in Hackwort h Dlgest of Internatxonal :
Law (Washington 1940-43), vol. 4, pp. 732-4. -

“7) See the cases cited in BYIL, 1961, p. 448, note, and below, Chapter VIIA
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It is submitted, accordmgly, that mternal courts of mtergovernmental
orgamzatmns are “internationally competent” in disputes falling under the
organic jurisdiction of the organization concerned 118), Indeed, they are the
only courts which are internationally competent in disputes between’
parties under the ]unsdlctlon of the organization arising out of matters
falling under its organic jurisdiction. Thus, if an official ‘whose contract
of service has been terminated by the organization sues the organization
before its administrative tribunal for terminal indemnities, if the tribunal
rejects this claim, and if, subsequently, the organization sues him in a

“national court for reparation for injury caused by him during his service
or for reimbursement of overpayment of salary, the national court cannot
grant a counterclaim for such terminal indemnities as were refused by the

_administrative tribunal, if the national court concerned recogmzes as bind-
ing judgments delivered by foreign national courts in similar circum-
stances. Indeed, judgments rendered by foreign (state or IGO) courts on

* the basis of exclusive organic jurisdiction probably must be recognized as:
binding (res ]udzcata but not as enforceable) even in countries which do
not normally recognize foreign judgments as binding1?).

If only one of the parties to the dispute is. subject to the jurisdiction of the

T orgamzauon, the dispute is no longer internal, and its courts are not the
only competent courts. But even in such external disputes they are still
courts of competent’ jurisdiction if the dispute concerns official acts (in-
cluding private-law acts, e. g. contracts, performed on behalf of the organ-
ization) or private acts in respéct of which the official en)oys 1mmun1ty
because ‘of his official - statuts — and the other party “himself in-
stitutes ' proceedings  before the court of the orgamzatlon or otherwise

~ voluntarily submits to its ]urlsdlcuon. This is in accordance with the
principle of consent, recognized in the procedural international law of
most or all states ). This covers the case, dealt Wlth under ®3), of third

118) Although the drafts submitted to. the Im:ernanonal Law Assoclanon s Conference in
1958 were concerned with commercial judgments and thus obviously did not have in mind
claims involving state and IGO officials, they do not:preclude organic criteria. Thus the
Model ‘Act on enforcement of foreign money judgments provides, in par. 3 that “Thej ‘
foreign court which rendered the judgment shall be deemed to have had international juris-
diction, if .... (b) The whole cause of action arose within the foreign jurisdiction;” ...
(See Report of the: Forty-Eighth' Conference, New York: 1958, p. 120, cf. also PP 119, -
under (4), and 129, under 1°.) The final text, as adopted at the 1960 Conference, is con~:
fined to judgments of courts of “a foreign state”, and does not contain the provision in.
par..3 (b) of the draft, but merely.a provision that the bases for recognition listed are
not exclusive (Report of the Forty-Ninth Conference, Hamburg 1960, p. 1x) ‘

119y Cf. below, Chapter VIITF. '

120) Cf. also the Model Act adopted by the Imemanonal Law Association (Report of
. the Forty-Nmth Con.ferem:e, Hamburg 1960, pp vn-vm) It may also- be argued that a-

http Iwiww. zaoerv de - ‘ ,
; © 1964 Max Planck Instltut fur aus}and|sches offentllches Recht u’nd Volkerrecht i



http://www.zaoerv.de

: Settlemein of In‘tefnaIA Disputes of Intergovemﬁiental Organizations 37

 pafties suing officials in respect of their official acts. It also covers the
case, dealt with below, under B(3), of third parties suing the organization
itself in disputes of municipal law. S

The question of the external effects of judgments of internal courts of
- intergovernmental organizations is a new one. However, the general ques-
tion of the recognition of judgments rendered by foreign judicial authorities
other than courts of states ‘is not new. It has arisen e.g. in respect of
judgments rendered by religious courts, although these are not comparable
to courts of intergovernmental organizations unless they are organs of a
-subject of international law (the Holy See); otherwise they will presum-
ably be considered binding abroad only if they are binding under the law
of the country where they were rendered, and for that reason ). It may
also be mentioned, in_this connection, that the UN: Joint Staff Pension

judgment given with the consent of the third party concerned cannot be given less effect
than a foreign arbitral award. ) ‘ ’ )
- 121) According to Riad, op. cit. above note 109, pp. 99-100, the majority of German
wiiters consider that no distinction can be made between judgments of courts of foreign
. states and judgments of other foreign authorities; such as religious courts. At least the case
cited by Riad (Warnéyer, Die Rechtsprechung des Reichsgerichts, vol. 17 [1925] No.
133 [p. 178]), which is merely an obiter dictum concerning a divorce by ecclesiastical
administrative act, was concerned with an act which apparently was recognized as binding
by the state in which it was rendered, and which could, on that basis, be assimilated to
judgments rendered by the regular courts of that state. Cf. also Riezler, op. cit.
above note 109, p. 117. Riad adds that the Reichsgericht has taken a contrary view more
récently. However, the case he cites [Ebem. M. v. Ebefr. M., Entscheidungen des Reichsge-
richts in Zivilsachen vol. 136, p, 142] is not in point. It- concerns, not a judgment of a
foreign religious court, but a simple administrative act of an administrative authority of a
- foreign state. Indeed, the refusal of the Reichsgericht to recognize the act -as binding in
Germany was based on the fact that the act was administrative and not judicial. The rele-
“vant provision in German law (Zivilprozefordnung, §-328) speaks of “the recognition of
the judgment of a foreign court”. g . . o
-+ ‘Reference may be made also to the provisions governing the effects in Italy of judgments
pronounced (in that country) by ecclesiastical authorities. The Law of Guarantees of
13 May 1871 (Legge sulle prerogative del Sommo Pontifice e della Santa Sede, ¢ sulle rela-
* Zioni dello.Stato con la Chiesa, Leggi e Décreti del Regno d’Italia vol. 31 [1871], p. 1014
No. 214 _[Serie 2 a]; French translation in: Martens; Nouveau Recueil Général, 2¢ série
vol. 18; p. 41) merely provided, in art. 17, that acts of the ecclesiastical authorities were not
- to be enforced in Italy, and that it was for the civil courts to determine their legal effects.
-The Lateran Treaty of 11 February 1929 gave such acts made in pursuance of organic or
(extended) personal jurisdiction executory force, by its art. 23, which provides that:
"“sentences and decisions pronounced by ecclesiastical authorities, which have to do with
ecclesiastical or religious persons in spiritual or disciplinary matters, and which are offi-
cially communicated to the civil authorities, will have full juridical efficacy immedijately -
in' Italy even so far as the civil effects are concerned” (Italian text in: Martens, op. cit.,
3e série, p. 18. English translation in AJIL vol, 23 [1929], Suppl., p. 194). This provision
does not apply to judgments pronounced by the courts of the State of the Vatican. Art:.23
provides that for the execution of these “the principles of international law will be applied”.
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‘Board has taken the position that the UN Administrative Tribunal, in
- passing judgments upon applications alleging non-observarce of the Re-
gulations of the UN Joint Staff Pension Fund, shall give “full faith, credit
~and respect” to the “proceedings, decisions and jurisprudence of the ad-
ministrative tribunals of the several specxahzed agencies concerned relating
to their own staff regulatlons 122) 3
"By bringing a new action in the courts of a state which recognizes ‘the
binding force of forelgn judgments —in general or. when based upon organic
jurisdiction — the’ Wmnmg party can have the judgment of ‘the internal
court of the ‘organization enforced by execution of the authorities of the
state under which the court belongs It is, however, a condition for -this
\ procedure that the organization waives the i nnmumty of the official (if he
is the defendant before the national court). It is, furthermore; a condition
that the municipal court concerned does not consider itself- incompetent
ratione materiae'®), This it must do if the dispute is one between the
organization and its official and is exclusively concerned with the relation-
ship of employment, since this is under the exclusive organic junsdlctlon
.of the organization **). But municipal courts cannot as such consider
themselves incompetent if the dispute involves a third party, since external
c"hsputes are not subject to the: exclusive organic Jumsdlctlon of the organ-f
ization 2), In this case only the question of 1mmun1ty (ratione
" personae ) arises.

(6) Conclusions

It is submitted, in a)nclus1on, that mtergovernmental orgamzatlons, in

the absence of any-contrary provision in their constitutions, have an in-
o herent capacity to establish courts to adjudlcate upon disputes between the

organization and its officials. :

There can be no doubt that the organizations can estabhsh such courts
-to decide actions brought against them by their officials, and this is con=
firmed in practice by the fact that many organizations have established -
administrative tribunals for this purpose, despite the absence in thelr con-
stitutions of any provision authorizing them to do so,

However, 1ntergovernmental orgamzatlons must also be enutled to

122) Below, Chapters VI and VIII B.(1).. :
128 On the distinction between 1mmun1ty ratione personae and mcompetence ratione
materiae, see BYIL 1961, p. 454, note.
124) - Ibid., pp.-448-9, and below; Chapter VII A '
- 128) Indeed municipal courts have assumed jurisdiction in dnsputes between the organi-
) zat10n~and its f ormer offxctals, see above, note 105. )
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estabhsh tr1bunals to ad;udlcate upon acnons ‘which they bring agamst
the officials in that capacity, i.e. if the action relates to their service or
their relationship of employment. The statutes of some internal courts
of intergovernmental organizations allow such actions, and some of these
statutes have been enacted by the organization concerned: without basis
in a relevant constitutional provision. If most organizations have in fact
refrained from establishing courts for this purpose or from actually bring-
ing actions against their officials in their ingernal courts, this is not becduse
the organizations lack the power to do so, but because they do not need
to do so or because the judgments of such courts would not be directly
enforceable by the authorities of the host state. It is much simpler, and
~ equally fair to the officials, for the organization to make an administrative
decision, which the official may challenge before the administrative
tribunal if he wants to seek a judicial settlement. :

It is also submitted that mtergovernmental orgamzanons, in the absence
of any contrary provision in their constitution or in another treaty, have
the inherent competence to confer upon their internal courts the power
) ad)udlcate upon disputes between their officials acting as such and third
parties, although such Jur1sd1ct1on can be made compulsory only in respect
of actions brought against the officials. Only one oorganization is known
. to have done this, by virtue of an express constitutional _provision. How-
_ever, if other organizations have not done the same, it is submitted to be,
not because of an inherent incapacity, but because claims advanced Aagainst
officials by third parties will usually be settled by the-organization itself
if they arise from official acts, since such-acts are propetly the acts of
the organization. If not, the organization may waive the 1mmumty of its
- off1c1als from suit in municipal courts. ,
.~ "Within' the limits indicated above, it is submltted that the mternal
'_.courts of the organization must be considered as courts of competent,
jurlsdlctlon and that their )udgments must be given effect by national
“authorities on the same conditions and to the same extent as these give .
effect to judgments ‘of other foreign courts, unless there is a basis in an -

applicable treaty or in the law of the state concerned for. treatmg them
“differently 126), : . .
In respect of the private acts of the off1c1als, the brgamzatlon can only
. confer compulsory jurisdiction upon its own courts if the states concerned
have conferred upon it the power to do so, for example by a provmon

lf"‘) The constitutions of the Europea,n Communmes prov1de for full executory force,
see above, under (5)- : . , v
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in the constitution or in a convention on privileges and immunities that the
 official shall enjoy immunity also in respect of such acts and a companion
- provision that the organization shall establish alternanve modes of settle-
ment of disputes involving such officials. The Judgments rendered by the
courts of the organization in such cases must probably be given the same
effect as other judgments of foreign courts of competent jurisdiction are
given by the authorities of those states which have, expressly or by impli-

cation, conferred the power upon the orgamzatlon

B Dzsputes wztb Pn'vate Indwzduals :

It has been pomted out under A (3) that the organization may confer
upon its internal courts competence to ad)udlcate upon disputes between
third parties'and o f ficials of the organization, but that such jurisdiction
may be made compulsory only upon-the officials. ‘The question which
shall now be discussed is whether the organization may confer jurisdiction -
upon its internal courts in disputes between its elf and phys1cal or legal
persons other than officials. ~

(1) Indifviduals ﬂnder tbe extend’ed jurisdiction of tbe orga'nization‘

Internal disputes mvolvmg physical or legal persons other than officials
* may arise in those cases where the organization has been granted extended
jurisdiction over individuals (and companies) other than officials. Such juris-
. diction may have been granted in the form of territorial Junsdlctlon, such:
as that of certain international river commissions; or of ‘personal juris-
diction, such as that of the Mixed Commission for the Exchange of Greek
and Turkish Populations or that of the European Nuclear Energy Agency
under the Convention on the Establishment of a Security Control in the
Field of Nuclear Energy of 20 December 1957 1#7); or of comprehens;ve :
]uﬂSdlCthn, such as that of the so-called * ‘supra-national” organizations.
~In such cases there may be a practxcal need for judicial settlement of
disputes arising out of the exercise by the orgamzauon of its legislative
and/or administrative powers over these parties.
The constitutions of the European ‘Communities. prov1de ‘that then‘
Court of Justice shall be competent in actions brought against the Com-
mumty by natural or legal persons under thelr extended jurisdiction 12¢).

1”’) Entéred into force on 22 July 1959. Text in the International Atomic Energy
Agency’s Legal Series No. 1, entitled “Multilateral Agreements (Vxenna 1959), p. 187
 128) See, for example, art, 175 of the CEE constitution. -
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But there can be no doubt that other organizations, too, are entitled to
establish- courts for the adjudication of such disputes, which are internal
largo sensu. The individuals and companies concerned may be given the
right to sue the organization before such internal courts®®). And if they
consent, they. may themselves be sued by -the organization or by third
“parties. ‘ : ' o . .
The question of whether the organization may confer upon its internal
courts compulsory jurisdiction over the individuals and companies
concerned, i. e. jurisdiction in actions brought against them without their
consent, cannot be answered in general terms. It depends upon an inter-
pretation of the act conferring the extended jurisdiction upon the organi-
_zation. — In the case of organizations exercising complete territorial juris-
diction, such as indirect coimperia, it goes without saying that the com-
" pulsory judicial power of the organization extends as far as its legislative
‘and administrative powers. Reference may also be made to the Western
~ European Union, which had been empowered by the German-French
_agreement on the Status of the Saar of 23 October 1954 to supervise
the implementation of its provisions. Judicial powers were not specifically.
mentioned, but in 1955-56 an internationally. composed tribunal was estab-
lished to adjudicate upon any complaints by Saarlanders of political perse-
cution in connection with the referendum provided for in the agreement 1),
~ The compulsory judicial power of International River Commissions,
on the other hand, usually extends only to cases expressly provided for.
“The power conferred upon the UN in respect of its headquarters district
in New York by § 8 of its headquarters agreement with the United States,
is expressly confined to a legislative power, the judicial power remaining
‘with the United States, cf. § 7(c) and (d) of the headquarters agree-

r;lent 181,

120) The semi-judicial Eligibility Review Board of the International Refugee Organi-
zation was to hear and determine appeals from individual refugees against administrative = -
decisions by the Organization denying them status as refugees eligible for assistance. See .. -
~ resolutions nos. 53 and 70 of the Preparatory Commission for the International Refugee
- Organization (Prep./154/Rev: 1/pp. 10 and 25, and Prep./195/Rev. 1/pp. 18-19" and 36).
This Board, however, was never established. Moreover, it was not.to-be concerned with -
disputes arising out of genuineé jurisdiction over private individuals, since the Organi-
zation did not have the power to impose duties upon the refugees other than as a condition
for receiving aid from the Organization. . .~ Ty ’

130) See Deruel, Le Tribunal international de la Sarre in: Annuaire frangais de
droit international.vol. 2 (1956), pp. 509~16, and below, note 226.- . : '

"+ 131) T¢ was in the context of a discussion of these provisions that.the delegate of Syria
. made the statement quoted above, note 52. It is unfounded even in this context, since the
UN does exercise legislative powers over private individuals, and could have exercised
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The Court of the European Communities has not directly been given
compulsory jurisdiction over enterprises subject to its legislative and ad-
. ministrative authority or over other private parties, except insofar as this
might be provided by the state under whose general jurisdiction they
belong. The latter is expressly provided in art. 43 of the constitution of -
the Coal and Steel Community, but it goes without saying that the other
Commumtles, too, like any other intergovernmental organization, have
the power to confer such compulsory Junsdlctlon upon their courts if the
competent state so prov1des 122), ‘Otherwise the Court may exercise com- v
pulsoty jurisdiction over prlvate individuals only md1rectly Thus, in'the <
first place, if the individual is sued in a national court in a matter which
raises, as a preliminary i issue, the question of the validity of a decision
of the organization, the Court of the Community has exclusive Junsdlcuon
in respect of this question %), In the second place, art. 104 of the constitu-
tion of EURATOM provides that, on a petition by the Commission of
the. Commumty, the Court of Justice shall rule as to the compaublhty
w1th the constitution of ,
" any agréeiment or convention concluded by any. person oOr-enterprise - Wlth a
third country, an international orgamzatlon or a national of a third country,
~ where such agreement:or convention’ has- been concluded after the -date -of - the
! entry into force of this Treaty. o '

Thirdly, since most or all dlsputes involving " the- Commumty ‘may be
brought before national courts only if they do not arise under the internal -
law of the: Commumty (stricto and largo sensu) %), the individuals them-
selves are forced to sue the organization before its Court of Justice if -
they want to contest the validity of a decision of the organization. The -
constitutions contain a number of provisions authorizing them to do so 1%).

]udlCIal powers as well if the headquarters agreement had so provided, desplte the absence
of any provision in the Charter tothat effect. .
. 1%2) Private partles may; furthermore, be sued-before the Court if they have consented o
thereto by a clause in 4. contract, cf.'the constitutions of CECA, art. 42 of CEE art. 181;
and of EURATOM, art. 153, .
133) See'the constitutions of CECA art. 41; EURATOM, art. 150; and CEE art. 177,
- The Court has already rendered. three decxswns on prejudxmal questions submitted to it by -
*private firms pursuant to the latter provision, see Cour de justice des Communattés euro-
~ péennes, Recueil de la jurisprudence de la Cour vol. 8 (1962),p. 89 and vol. 9 (1963), pp. 1
and 59. See below, Chapter VIII A (1) ' ‘
~ %) This is fully provided only in art. 40, thlrd paragraph, of the constitution of the
CECA. But the effect of art. 183 of the CEE constitution aud art, 155 of the EURATOM
constitution may to a large extent be the same. :
135) - See for- example CECA constitution, arts. 33-36, 63 (2) and 66 (5)(6) (see a.lso art
“40), CEE constitution arts. 175-8 and EURATOM constxtumon, arts. 148—51

A
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The incentive to brmg such action is partlcularly manifest in respect of
decisions of the High Authority imposing monetary obligations upon the
individual, since these decisions have been given d1rect executory force in
the member states 13¢), :
The European Convention on  the Establishment of a Security Control
in the Field of Nuclear Energy provides, in art. 13, that “any Government
party to the present Convention or any undertaking concerned may bring
before the Tribunal set up under Article 12 appeals” against certain deci-
sions made by the European Nuclear Energy Agency. (an autonomous
organ of the Organization for Economic Co-operation and Development)
in connection with the security control. The tribunal may declare that
the decision appealed against is contrary to the convention or to the secu-
rity regulations enacted or agreements-concluded pursuant thereto, and it
may oblige the Agency to pay reparation for any damage suffered by the
undertaking. The Convention then goes on to provide, in art. 14: '
The Tribunal shall be competent to decide on any other question relating
to the joint action of the Member countries of the Organization in the field
of nuclear energy submitted to it by agreement between the parties to the
present Convention concerned. . :

"""Such competence has indeed been granted to the Tribunal by three
conventions. Art.16 of the Convention of 20 December 1957 on the
Constitution of the European Company for the Chemical Processing of

Irradiated Fuels (Eurochemic) *¥7) provides that “any dispute arising be-

tween Governments party to the present Convention concerning the inter-
pretation or application thereof™ may be submitted to the Tribunal “by -
agreement between the Governments concerned”. On the other hand, art. 17

" of the [European] Convention of 29 July 1960 on Third Party Liability

in the Field of Nuclear Energy and art. 17 of the Supplementary Con-
vention thereto of 31 January 1963 provide that “any d1spute ansmg

*between two or more Contracting-Parties concerning the interpretation
“or application of this Convention... shall, upon the request of a Con-

tracting Party concerned be submltted to the European Nuclear Energy

"Fribunal. ; ~ .

- It is submitted that, even in the absence of arts. 13 and 14, the orgam— =
zation could have established a tribunal with the competence-stated in
these pr0v1s10ns (although its competence could then not be made ex-

1%6) CECA constitution, arts. 44 and 92 (see also arts. 63 (2) 4nd 66 (5) (6)); CEE constx-

tution, arts. 187 and 192; EURATOM constitution, arts. 159 and 164.

137) Il}ternauonal Atom1c Energy Agency, Legal Series No. 1 (Vlepna 1959), p. 218,
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clusive), since they do not impose, compulsory jurisdiction upon the
contracting parties or the undertakings, but only upon the organization.
Furthermore, if there had been no such provisions, any member of the
organization could accept the jurisdiction of the Tribunal as compul-
sory upon them or upon individuals under their jurisdiction, as members
have done under two of the conventions quoted above. The legal signifi-
cance of art. 14 is not that it authorizes the organization and the Tribunal
to accept extension of its. competence, but that it gives the contracting -
states a legal right'to ‘require the Tribunal to adjudicate in circum-
stances covered by the provision, and, possibly; that it prevents the
Tribunal from acceptmg Junsdlctlon in circumstances not covered by the ‘
provision 138). , : :
At any rate, it is quite clear that art. 14 does not authorize the orgam-
zation to confer upon the Tribunal compulsory jurisdiction over.
_enterprises or other prlvate persons Wlthout the agreement of their govern-
ments. :

2 ) Enforcement

The means of enforcmg judgments ‘rendered by the 1nternal court of
‘the organization ‘against a private individual similarly depend upon an
interpretation of the act conferring the extended jurisdiction upon the
organization. In the case of complete territorial jurisdiction, the organi-
zation may enforce its judgthents by the same means as a state. In other
“cases the organization may enforce its judgments only by withholding pay-
ment of sums due to the losing party or by withholding other benefits
or rights accruing to him within the organization 1¥). In such cases it may
- be necessary that the states concerned undertake to enforce the judgments,
as they have done in the case of the European Communities 14°) Even in
the absence of such provisions, municipal courts should, it is submltted/
 attribute the same force to judgments of an IGO (intergovernmental organi-
zation) court of competent jurisdiction as they do to judgments of a forelgn
) Vmun1c1pal court of competent Jurlsdlctlon 1), :

138) On the latter problem, see below, under F (2)
_ m) ‘The constitution’ of the European’Coal and Steel Commumty provides that even
_decisions of administrative organs of the Community may be enforced by these and other
means, see arts. 63 (2), 66 (5)—(6) and 91. On fines and other sanctions in the European
Coal and Steel Community, see also Krawielicki, Das Monopolverbot im Schuman— :
Plan (Tiibingen 1952), pp- 36-42 and 86-98. -
140) See the citations in note 136.
- 141) Cf. above; under A (5)(6).
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(3) Indwzduals not under the extended ]urzsdtctzon of tbe\orgamzatzon '

Intergovernmental organizations may also establish courts. for the ad-
judication of disputes between the organization ‘and individuals who are -
not subject to its organic or extended jurisdiction, or between the organi-
zation and individuals concerning matters which fall outside the legislative
and administrative jurisdiction of the organization. This has been done in
certain cases by constitutional provision4), But it may" also be done
without such provision, as has been done by the International Labour
Organization and the Council of Europe. Art.II (4) of the Statute of
the Administrative Tribunal of the Internauonal Labour Orgamzatlon
provides:

The Tribunal shall be competent to hear disputes arising out of contracts
to which the International Labour Orga.nisation is a party and which proyide
for the competence of the Tnbunal in any case of dlspute Wlth regard to’
their execution.

And the «Cahier des clauses et conditions générales applicables aux
marchés passés par le Conseil de ’Europe», which is included by refer-.
ence in contracts concluded by that orgamzanon, prov1des, in art: XIX,

_inter alia: , -

Tout litige entre le Conseil et ’entrepreneur ou le fourmsseur au sujet des
travaux, fournitures ou clauses d’application du marché est soumis arbitrage
- administratif dont les modalités sont déterminées par arrété du Secréraire
Général approuvé par Ie Comité des Ministi'es du Conseil,de l’Eu:ope.
: i

..

Les vices cachés et les infractions a la legislation générale pourront donner
heu 4 un recours paf toutes voies. de droit. ~ o

Tl'us provision conforms to art.21 of the General Agreernent on -
: Pr1v1leges and Immunities of the Council of Europe, ‘which reads:
. Any dlspute between the Council and” pnvate persons regarding- supphes
: fumlshed services rendered or immovable property purchased on behalf of
the Council shall be submitted to arbitration; as provided in an administrative
“order issued by the Secretary-General w1th the approva.l of the Committee
\ ’of Ministers. - .

However, this agreement is not part df the con_stitut'iOn, of the organi-
zation and has not been ratified by the host country; where a number °

. 12) See notably the constitutions of the following organizations: CECA, arts. 40 and
42; CEE, arts. 178 and 181; EURATOM, arts. 151 and 153; UNIDROIT, art. 7 bis, cf. the
interpretative resolution adopted by the General Assembly at its second session (1953) in
order to bring the provnslon into conformlty with Itahan leglslatlon
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of the contracts in connection with the construction of the bulldmg of the
Orgamzanon were made.

It should be noted, however, that such disputes are not mternal but
external, and are governed, rot by the internal law of the orgam—
zation, but by municipal law, although the internal law of the organi-
zation must be applied Where the appllcable rules of conflict of laws refer
to its “personal” law. \

- The organization cannot assume compulso ry. ]urlsdlctlon over the
individuals concerned without the authorization of the state under whose

' jurisdiction they belong. But if they sue, or consent to being. sued, before"
the courts of the organization, the judgment given must, it is submitted,
be considered by municipal courts as-a‘judgment given by a court of
competent )unsdlcuon or, at. least by an arb1trat1on court 1“‘3)

C.» Disputes WitbA or Between Memb"er States or Other Stétes under
the ]urisdiction of the Organization

~

(1) Internal dzsputes stncto sensu.

, Certa.m consntunons expressly authorize the organization to. estabhsh
tribunals for the settlernent of disputes concerning the-interpretation and .
application of the’ constitution itself 1*), or the reference of such disputes

143) ‘Indeed, most of the cases dealt with under 3). mlght be’ covered by the Conventlon
on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958, (UNTS
vol. 330, p. 38, cf. art. IT thereof), except that the Convennon is. only open for accession by
“States”.

144) FAO’s constitution, art. XVI Q) and (3), prescribes settlement by the Internatlonal

“Court of Justice or “such other body as the Conference may. détermine”. At its first session
the Conference adopted a resolution, according to which such disputes, pending the entry
into force of -the Statute of the International Court of Justice, “shall be referred to such
arbitral tribunal as the Conference shall appoint” (FAQ, Report of the First Session of the
Conference, p. 55—56) :

UNESCO’s constitution, art. XIV ), sumlarly prov:des for “determmaucm by ther
International Court of Justice or “an atbitral ‘tribunal, as the General Conference may
determine under its rules of procedure”. Rule 33 (4) of the latter provides that disputes to
which the Organization is a party ‘may “be submitted for final decision to an Arbitral
Tribunal, arrangements for which shall be made (institué) by the Executive Board”. An
arbitral’ tnbuna.l was set up in 1949 (under rule 33 [2] as then worded) to-adjudicate upon
a dispute which had arisen within the General Conference (between member states). It was

' composed of a President. designated by the President of the International Court of Justice
and two other judges (assesseurs) designated by the Executive Board itself, and was
serviced by the Legal Division of the Secretariat. of UNESCO. Member - states

- were allowed to “file ‘with the secretariat of the ‘tribunal :such. observations as they may

< think fit to proffer on the matter”. (UNESCO doc: 4 C/PRO/4; the judgment is also
_reported-in Annual Digest of International Law Cases, 1949, Case No. 113. ;) This must be

- consxdered as.an mternal not an mtemanonal court; cf. below, Chapter IV
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to administrative organs of the organization for binding decision#%). Some
of these provisions are limited to disputes between member states, but in
most - cases they are general and thus also comprise disputes between the
-organization and member states.

It is not known that organizations which have no such consntutlonal
provision have established tribunals for the adjudication of disputes con- .
cerning internal matters stricto sensu (organizational matters)
which arise between member states or between the organization and a mem-

ber state 16). However, they cannot be denied the power to do so, as long
as the constitution does not preclude it, for example by providing for
another ex clusive mode of settlement !¥). The organization may confer
upon such tribunals- compulsory jurisdiction vis-d-vis the organization
itself, i. e. in actions brought. against it by 2 member state. The member

- The constitution of the European Coal and Steel Community, arts. 31 seq., establishes
an internal Court of Justice, which is competent to hear disputes relating to-any aspect
of the internal law of the Organization. It has compulsory and exclusive Junsdxctnon in
dxsputes between member. states regardmg the “application” of the constitution (art. 89,
first. paragraph cf. art. 87).and in actions (en annulation) brought by member states against
the organization (arts. 33-38). It is competent to adjudicate upon disputes between mem-
ber states -en connexité with the object of the constitution if both partiés submit to its
jurisdiction (art. 89, second paragraph, cf. arts. 41-42 of the Protocol on the Statute of the
‘Court), There is no’ general provision for compulsory or vol'unta;ry‘ jurisdiction in actions
' brought by the Community against member states. The constitutions of the Europeah Eco-
nomic Commumty and EURATOM contain prov1s1ons conferring upon the Court juris-
diction in actions brought by the organization against member states and wvice versa, as
well as between member states inter se, see for example CEE’s constmmon, arts. 169, 170,

173,175, 180 and 182. A§ for EURATOM, see also the specxal provision in 4rt. 103. -

The disputes dealt with in art. 37 (2) of ILO’s constitution may be viewed as-falling

outside the scope of the internal law of the orgamzatlon The provision has, moreovef, not
been carried into effect.

145) See especially the constitutions of the Bank, art. IX (a)~(b); the Fund art. VIII (a)—-v
(b); aid ICAO, arts. 84-86. In some other cases it is. not ‘clear whether the settlement by
- the admlmstratlve organ is intended to be binding and final. See for example the consti- .
_tution of FAOQ, art. XVI (1) in fine. Cf. above,. Chapter 11.C.. _ )

16) § 29 of the General Convention on the Privileges and Immumtles of the United

Nations and the corresponding provisions of other general conventions on pnvdeges and
immuities relate to what is more properly considered as ex texrnal disputes. ;

‘Rule 33 (1)~(2) of the rules of procedure of the General Conference of UNESCO pro--
vides that “the Legal Committee may be consulted on any question concerning the inter-

pretation of the Constxtuuon and of the Regulations”, and that “its decision shall be taken.

. by a two-thirds majority” (in the original wording unanimity was requlred) However,

. such “decisions” are probably not bmdmg, ¢f. paras. 3-4and the constitution, art. XIV (2)

147) An example of the latter is art. 37 (1) of the ILO constitution, cf. Jenks in

BYIL, vol. 22 (1945), p. 64, note, and International Labour Conference, 27th Session;, Paris

- 1945, Report IV (1), Matters Arising out of the Work ‘of the Constitutional Committee,

Part. I, p.-107, relating to a proposed a.ddmon to art. 37 of a second more ﬂexxble, para-
graph \ - . o ;

. http: -WWW. zaoerv.de.. - : -
© 1964 Max- Planck Instltut flr aus1and|sches offentllches Recht und Volkerrecht :

Do e


http://www.zaoerv.de

48 : : o Seyersted -

state is then free to decide for itself whether it wants to institute judicial
proceedings or whether it prefers to accept the administrative decision
of the organization. However, an intergovernmental otganization can
hardly without constitutional authorization confer upon its. tribunals
compulsory jurisdiction vis-d-vis member states, i.e. in actions brought
-against these by the organization or by another member state48). The
members are sovereign states and as such are subject to the jurisdiction of -
other authorities only when they have expressly or tacitly ‘accepted such
- jurisdiction. Even if .they are considered, by becoming members of the
organization, to have tacitly accepted its legislative and administrative
; jurisdiction in’many - organizational matters#), it does not necessanly
: . follow that they have also accepted its ;judicial power ‘in the same mat- -
: _ters ™), At any rate, there is no practice to support any inherent power
for 1ntergovemmental organizations to assume compulsory judicial author- -
- ity over their member states. Accordingly, it is submltted that inter- -
governmental orgamzanons cannot assume com pulsory judicial powers =
over member states in dlspute.s arising out of internal matters sfricto sensu
'  —ieof (orgamzatlona.l) matters falling: under the inherent orgamc or
‘ ‘ membershlp ]unsdlcuon of. the orgamzanon ~without authomzauon in the
constitution, : :

( 2) 1 ntemal dzsputes largo sensu

‘ Intergovernmental orgamzatlons may also establish mternal courts to ad-
)udlcate upon disputes arising out of internal matters largosensu
- —i,e. matters fallingunderan extended jurisdiction oftheorgam-
zation 1), Unless otherwise provided in the constitution- of the organi-

148) The constitutions of the European Communities authorize the latter, and, in.the
.case of the CEE and EURATOM, also the former, see note 144 '

149) See BYIL, 1961, p. 459.

180) As far as disputes relating to the interpretation of the constitution are con-
cerned see-Kopelmanas, L’Organmauon des Nations Unies vol. 1 (Paris 1947), p.
1263, who states that the absence in the Covenant of the League of Nations of any pro-
,vxswn concerning -its interpretation «témoxgne nettement Pintention de ses auteurs de

“ revenit 4 la solution ‘du droit commun'qui laisse aux Etats membres la: ‘compétence pour ,
interpréter, en dernier ressort, chacun en ce qui le concerne, les termes. du document fon- -~ .
- damental de linstitution créée».

The report:of Committee 1V/2 of the San Francxsco Co»nference - after rejecting the ,
idea of including in the Chaster an _express provision referring disputes ‘between two
organs ‘to an international tribunal — merely states that if two member states

_ ... & “are at variance concerning the correct interpretation of the Charter, they are of course

© ' free to submit'the dispute to the Intemauonal Court of Justxce as in the case of any other

- treaty” (UNCIO.vol. 13, p. 709).’ : .
151). Cf.above, Introductlon., -

/
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zation or in the treaty conferrmg upon it the extended ]urxsdlctlon, it
'may confer upon such internal courts compulsory jurisdiction in actions
brought against the organization or its officials as such, But the question
of its power to confer upon such courts compulsory jurisdiction over the
states concerned depends upon an mterpretatxon of the act conferring
the extended jurisdiction upon the organization. This need not be a pro-

- vision of the constitution of the organization, but may be another treaty 1%%)
or a unilateral act. And this act need not specify the judicial power.
Several examples of this may be cited. '
Thus the General Assembly of the UN has twice estabhshed tribunals
for the compulsory adjudication of disputes arising out of the extended
jurisdiction conferred upon it by Annex XI to the Treaty of Peace with
Italy 153), This authorized the General Assembly to make a binding recom-
mendation concerning the “disposal” of the former Italian colonies. This
the General Assembly did by its resolutlon 289 (IV), which “recom-
mended” that Libya should be constituted a sovereign state, and by reso-
: k‘lutlon 390 A (V), which “recommended” that Eritrea be constituted an

- .autonomous unit federated with Ethiopia. The General Assembly, further-

‘more, by resolutions 388 (V) and 530 (VI), approved” detailed‘economic -

- and financial provisions relating to the two territories. But the General

. Assembly did not confine itself to these legislative and administrative steps.
Although the Peace Treaty made no mention of judicial ‘powers, the
General Assembly by the two latter resolutions also established UN Tribu-
nals for leya and Eritrea, respectively, to decide, on the basis of “law”,

- all disputes arising between Italy, the Administering Powers and the gov-

~ernment of the territory concerned relating to the interpretation and
apphcatlon of the said economic and financial provisions. The resolutions
provided expressly that the Tribunal should be seized of any such disputes

. upon the unilateral request of one of the parties. Thus, in these cases-the
leglslatlve aiid administrative powers clearly conferred apon-the organi-
zation were held to be accompanied by judicial powers,-although it prob-
ably did not occur to the parties when concluding the Peace Treaty that
in so doing they also accepted the compulsory judicial power of the UN .
in disputes arising out of the leglslatlon enacted by the UN pursuant to

i the Treaty

' 152) An example of this_ would be the (European) Convention on the Estabhshment
- of- a’ Sectirity Control in the Field of 'Nuclear Energy, except that the Junsdlctlon
estabhshed by this Convention is compuls ory only in respect of the organ iz a-.
tion, seeabove, under B (1). : . . -
.. 13). UNTS vol. 49, p. 215. B

" 4 ZabRY,Bd. 24/1
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(3) It should be noted that internal courts do not provide the only
possible fora for judicial settlement of internal disputes (stricto~ or largo
sensu) involving member states. Indeed, it is more common to envisage
settlementofsuchdlsputesby external,international courtsi®),
either pre-existing international courts or ad hoc. arbitral tribunals, the
composition, competence and procedure of which is determined, not by
the organization, but by the parties to the dispute or by an external treaty

or authority %%). This mode of settlement . shall be discussed’ below, in
- Chapter IX :

. D Dzsputes Between Orgzms

Drsputes ‘between an organ of an 1ntergovemmental organization on
one side; and officials, private individuals or member states on the other,
constitute dlsputes between the organization as a whole and the official,
individual or state concerned The settlement of such disputes has been
discussed under A-C. They all involve partles which also’ have a legal '
“existence outside the organization.. .

“The position is different in respect of dlsputes between two organs of -
the same organization. There is usually no - practical need for judicial
settlement of such disputes: They can be settled satisfactorily by adminis-
trative dec1sron ‘of the superior organ, or by the plenary organ of_the
orgamzatlon, in the same manner as disputes ‘between. two organs of a
state. :

The need for ]ud1c1al settlement may -arise, however, 1f an organ has
been granted in the constitution an independent position, in certain re-
spects, vis-d-vis the plenary organ, in the sense that the latter is not en-
titled to interfere in all aspects of the exercise by the “subordinate” organ
of the powers conferred upon it.’ 3
v Thls is the position in the European Commun1t1es. The con-"
stitutions of these orgamza.uons _consequently confer upon their internal -
Court of justice the power to adjudicate upon certain actions brought by
‘one organ against another relating to the lawfulness of its acts or its failure
to act 15") In the case of the European Coal and Steel Commumty the con-

158y On this dxstmctlon, see below, Chapter IV

55) FAO’s.constitution, art. XVI (1), and UNESCO’s consututxon, art, XIV (2), appear
to leave a choice between internal or external courts. In fact these orgamzauons appear to
have preferred internal courts, cf. above, note 144.

156) See”notably CEE . constltutlon, arts. 173 and 175, and EURATOM consntutmn,
arts. 146. and 148.

i

S ) < http /lwww.zaoerv.de ; :
- © 1964 Max-PIanck Instltut fur auslandlsches offentllches Reeht und Volkerrecht



http://www.zaoerv.de

" Settlement of ’Internalf’Disputes of Intergovernmental. Organizations - 5T

 stitution authorizes the Council of Misiisters to sue the High Authority 157)
and the High Authority to sue the Council or the Assembly 159),

The position is similar in the United Nations, as far as the re-
lationship between the General Assembly and the Security Council is con-
cerned. However, both the General Assembly and the ‘Security Council
have the power to request ad visory opinions from the International
Court of Justice, and there is then probably 'no need for settlement by
contentious proceedings before an internal ‘court or before the International
Court of  Justice, acting as an internal court of the Organization™); settle-

'ment of internal disputes between two organs of the same international
person could not appropriately be settled by contentious proceedings be-
fore an international court'™). Questions of delimitation of the
powers of the General Assembly as against those of the Security Council
have in fact been the subject of advisory opinions of the Court $t), Ques-

- tions-of the delimitation of the powers of deliberative organs wvis-d-vis-
~ those of administrative tribunals, and vice versa, have also been the subject

of advisory opinions%), ‘ R L

Similarly, the International Atomic Energy -Agency has
been authorized to request advisory opinions of the International Court of |
Justice, and may thus solve in this manner any dispute arising from the -

187) CECA constitution, arts. 33 and 35,

158) CECA constitution, art. 38. S o .

15%) Committee IV/2 of the San Francisco Conference; in its report to the Conference,
confined itself to stating that “the nature of the Organization and of its operation would
not seem to ‘be such as to invite the inclusion in the Charter of any provision” for judicial
settlement of “a.difference of opinion among the organs of the Organization concerning
‘the correct interpretation of a provision of the Charter” (UNCIO vol. 13, pp. 709-10).

169) The American Branich sub-committee of the International Law Association Committee
on the Charter of the UN nevertheless proposed (in-1955) the inclusion in the Charter of
provisions for-the settlement of disputes between two organs of the-same organization by
contentious proceedings before the International Court of Justice, but later confined its
proposal to provisions for advisory opinion (par. 26 of ‘the Report, final version in:

- International Law Association, Second Réport on the Review of the Charter of the United

~ Nations, London 1956, p. 112). The resolution subsequently adopted by the International .
Law Association, recommending admission -of intergovernmental organizations to the ~
International Court of Justice in contentious cases, appropriately speaks only of organiza-
tions, not of organs (International Law Association, Report of the Forty-Seventh Con-
ference Held at Dubrovnik 1956, pp. 104-5). Cf. below, Chapter IX C 1. - -

16) Competence of the General Assembly for the Admission of a State to the UN,
ICJ Reports, 1950, p. 4, and, partly, Certain Expenses of the United Nations, ibid:, 1962,
at pp. 170-2 and 175-7. o . LA T G

- 192) Effect’ of Awards of Compensation’ Made by the UN Administrative Tribunal
(ICJ Reports, 1954, p. 47). See also Judgments of the ILO Administrative Tribunal upon . .
Complaints Made against UNESCO (ibid., 1956, p. 7). ' - , C

-~
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fact that in this organization, an organ of restricted membership, the Board i
of Governors has major powers in the exercise of which the plenary organ
cannot interfere otherwise than by recommendations%). However, the
need has not arisén so far. = I S ‘
~Those organizations which do not have the power to request advisory
opinions from the International Court of Justice!*) may instead submit
the legal questions involved in a dispute to.an ad hoc legal committee for
advice. Such advisory procedure, followed by an administrative decision,
will in most cases appear more adequate than' contentious proceedings
- between two organs of the same organization before an internal court, not
-to mention the International Court of Justice or another international .
Should. the need arise, nevertheless, for genuine judicial settlement of
disputes between two organs of the same organization, there can be no
doubt that the organization has the power, even in the absence of con-
stitutional provision; to establish internal courts for the compulsory ad-
judication of such-disputes, unless the constitution precludes this by pro-
viding for other exclusive modes of -settlement. Organs have no legal
existence. outside the organization and. are in all respects subject to the
jutisdiction ‘of .the organization. The organization may also confer com-
pulsory jurisdiction in such disputes upon an already existing internal
"+ court, unless this court has been established by the constitution and its
jurisdiction-has been defined exhaustively therein.. = L
It is a matter of interpretation of the constitution whether the decision
to confer jurisdiction tipon a new or-a pre-existing court may be made by
the plenary organ acting alone, or whether it is necessary to obtain the .
consent of the other organ concerned. In the case of the UN, the General
Assembly would -probably be entitled unilaterally to establish courts for
" the adjudication .of disputes with or between organs'®), other than the
' Security Council-and the-International Court of Justice, which have been

given an independent position under the Charter.

- © 163) Compare art. V D-F to art. VI F of the Statute of the Agency.- = =~ ‘
e <L " 184) Above, Chapter II B. o - o ' ' ST
LR . 1685 Cf. GA resolution 957 (X), whereby the General Assembly unilaterally established -
a procedure for review of the judgments of the UN ‘Administrative Tribunal by way of
" (non-binding) advisory opinions from the International Court of Justice. s

¥
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E. Concluszon Power to Establish Internal Counrts not
' Envisaged in the Constitution '

(1) Estqélisbment of conrts

There can be no doubt that’intergovei'nmental organizations have the
_power to settle legal disputes concerning internal matters, not merely by
" decision of their administrative organs, but also by binding judgments of
“internal courts. It is not necessary that the constitution contains any pro-

- vision authorizing the organization to establish such courts, as long as it
does not provide to the contrary, e.g. by providing exclusively for other
modes of settlement. The organization can establish internal tribunals by
simple regulation; a convention between the member states is not necessary‘ ‘
for. this purpose®), The inherent power to establish internal courts is
clearly confirmed in practice with regard to the case which arises most
frequently, viz. disputes between the organization and its officials as such.
But the power must extend to other internal disputes as well, ‘including
disputes between organs and between member states acting as such, as well
as disputes between the organization and member states as such and disputes
involving private individuals who have been- ‘placed under the legislative
- and/or administrative jurisdiction of the organization. Organizations may
- confet upon their internal tribunals Jurlsdlcnon even in external dlsputes,
with regard to actions brought against-the organization, or against its

- officials in respect of their official acts (or in respect of prlvate acts with
regard to Wthh they have been granted 1mmun1ty) o). .

(2 ) -Compulsyry 'jurisdictioiz

More doubt may arise as to whether an orgamzatlon ‘may confer upon
its internal courts compulsory Junsdlcnon in internal dlsputes It is quite
- clear that it may do so with respect to actions brought against the organ-
1zat10n itself. ‘This is amply confirmed in pracuce. The same must apply

: 1‘“‘) In a resolution entitled «Recours judlcw.lre A mstltuer contre les décxslons d’organes
internationaux» the Institut de droit international states (par. I) that «la réglementanon
. de ce contrdle, des voies de recours qu'il implique, et des effets quil” comporte; ne parait,
_dans-Létas: actuel des choses, réalisable que par la- voie de dlsposmons conventionnelles ou
autres instruments, particuliers 4 chaque organe ou organisation» (Annuaire- de PInstitut
de droit international vol. 47 [1957 II], p. 477). Conventions are not necessary to establish
internal courts with compulsory Jurlsdlcnon over the organization and its organs in.
disputes with internal or external parties, but conventions may be necessary if oné
' wants the Judgments pronounced by such courts to be binding upen courts of another
jurisdiction, cf. above, under A (5), and par. IV (h) of the resolution of the Institut.

1"7) Above, under A (3) There i isno practlce to confirm-the latter.

~
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with regard to actions brought against particular organs, which have no
legal existence outside the organization. Doubt arisés only with regard to
actions brought against parties which, in other legal systems,\have a
legal personality distinct from that of the organization, viz. officials,
member states and private individuals subject to its extended jurisdiction.
It has been submitted above that the organization may confer compulsory
jurisdiction upon its internal courts in actions brought against its officials
as such. Indeed, organizations have in a few cases done so, without con-
stitutional authorization. But there is no practice to indicate that an inter-
‘governmental organization may compel its members,- which are sovereign . -
_ states, to accept the jurisdiction of its mtemal courts, if this does not
follow, directly or by implication, from prov151ons in the const1tut10n or
in another treaty to which the member states are parties. Otherwise it must
- be assumed that the organlzauon does not have this power, not even in dis-
putes arising out of matters in respect of which the member states are
~ subject to the (orgamzatlonal or functional) legislative and/or adminis--
trative jurisdiction of the organization. With respect to private md1v1duals,
- which are subject to the ]ul’lSdlCthl’l of the organization only when this is
specifically provided, it is qu1te clear that the organization cannot assume
compulsory jurisdiction unless it has been granted the power to do s0- by
the state or states having territorial, personal, or organic jurisdiction over
- the individuals concerned. This power has been granted by implication, in
respect of members of the UN Forces in the Middle East and the Congo,
by the states placing contingents under the authority of the United Nations
with the effect that the members of such contingents are in many im-
portant respects assimilated to international officials. :

(3) Extemél 'effeets of judgments .

There is little practice to demonstrate the external effects of the judg-
“ments rendered by internal Courts of intergovernmental organizations. It
is submltted however, that natlonal and international .courts; as well as
_mternal courts of other organizations, must consider such Judgments as
‘binding to the same extent and on the same conditions as they consider
]udgments of forelgn national courts of competent Jurlsdlctlon to be bind-
ing, unless there is a basis in an applicable treaty or in the law of the state
concerned for treating them differently. It is submitted, furthermore, in
- accordance with principles of procedural international law apphed by
national courts, that IGO courts are courts of competent ]unsdlcuon in
- the cases descnbed above. L K

" http //www zaoerv. de
© 1964 Max Planck~lnst|tut fur auslandlsches offentllches Recht und Volkerrecht


http://www.zaoerv.de

- Settlement of Infernal Disputes of In{ergovemméntal Org‘anizationsv ~ . 55
(4) Practical need for‘ courts

" The practlcal need for 1ud1c1al settlement has so far arisen mostly thh
regard to disputes between the organization and its officials arising out of
the relationship of employment. The practical need for judicial settlement
of disputes involving other parties arises primarily in really powerful
_organizations having extended jurisdiction over individuals and member
. states, such as the European Communities. In the latter case the constitu-
~ tion contains express provisions for an internal court. The position of the

“UN, immediately before the establishment of the first of these Commu-
 nities, was well described by Lissitzyn in the following terms:

It is to be doubted whether much would be gained in the formative stage
of world organization by placing the action of an already weak Security
Council under the control of an even weaker Court. A clash between the
‘Council and the Court might be fatal to both. Yet an organization whose
various organs and members all have the power to interpret the basic consti-
tutional ‘instrument without definite legal effect on the other organs and
members can hardly be viable. At present, the weakness of the organi'zation'
largely protects its members from abuse of power. If the organization is to
gain strength the authority to give binding interpretations of the Charter, at

. least in matters directly affectmg the rights and duties of states, must be:
lodged somewhere, preferably in a judicial organ. The long-range purposes
and policies laid down in the Charter must be given some protection against
the possible short-range aberrations of the polmcal organs. Power w1thout law
is ‘despotism 168),

F. Power to Extend the Competence of a Court Whose'
. Competence Has Been Defined in the Constitution )
A contrario Interpretation? - . v e

(1) The Counrt of the Eﬁropém Communities " - .

" The constitution of the European Coal and Steel Community expressly
provxdes for an (1nternal) Court of Justice which shall have compulsory
jurisdiction in certain disputes between particular organs “of the Commu-
nity 1‘“’) or between member states??), and in certain actions brought agamst

163) The International Court of Justice (New York 1951), pPD- 96—97

169) CECA consntutmn, arts. 33, 35 and 38.

17") CECA constltut:on, art. 10, penulmmate paragraph, ‘and art. 89. The constitution
' contains no provision for competence in disputes_between pnvate enterpnses subject to
" the jurisdiction of the Community, except for certain preliminary issues in' such dxsputes,
see art. 41, and below, Chapter VIII A (1).
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‘the Community or its organs by its member states, by enterprises subject

to its jurisdiction or by certain other private parties "), as well as in cer-

tain actions brought against officials by third parties”?). Similar provisions

‘are contained in the constitutions of the other European Communitiés.

There is an inherent danger in such constitutional provisions in that they

may be interpreted a contrario, to the effect that the organization may

not confer upon its internal court Junsdlctlon in disputes other than those

which have been spemﬂed in the constitution. The result will be the para-

dox that in some respects the internal courts of these (stronger) organ‘lza- )
“tions have a more limited Jurxsdlctlon than the internal courts of organiza-
. tions which have no const1tut10na1 provmons estabhshmg or authorlzmg/
the establishment of such courts. ‘_

"Thus, the elaborate provisions in the constltutlon of the European Coal
‘and Steel Community on the competence of its Court of Justice make no
mention of disputes between the Organization and its regular officials*?®).
Nevertheless, the Community has—by art.58 of its Staff Regulations—
_ referred any dlspute between itself and its officials to the Court of ]ustlce '

"In so.doing, the. Community. did not rely upon any of the constitutio-

nal provisions conferring- jurisdiction upon  the Court 174), Nevertheless,

in the first judgments- involving officials, the Court, following a suggestlon ,
of the avocat général, rested its competence upon two articles of the consti- -
~ tution. which confet jul’lSdlCthn upon the Court in more general terms.
The Court considered the relevant provision in the Staff Regulatlons, cor-
- responding to the present art. 89, as a clause compromissoire in accordance
with art.42 of the constitution ). The Court, however, also accepted.
the view that the Community is responsible under art. 40, first paragraph,
of ‘its constitution for i m]ury suffered by its off1c1als as a result of Wrongful,

171) CECA constxtutlon, arts. 33—38 63.2; 66,5~6; 88;.and art. 40. The constitution’
contains no provisions for competence in‘ actions brought by the Commumty, cf. above,
~underB.

112) CECA constitution, art: 40 .

:178) ‘There is a special provision in art. 12 for competence in respect: of certain actions
‘btought against the members of the ngh Authority. The constitutions of the other
_ European ' Communities, -however, = contain general prov1s1ons (CEE art. 179 and
EURATOM art. 152).

174y ‘The Staff Regulations were adopted on 28 ]anuary 1956 by the Commlsswn of
Presidents, on the basis of § 7 (3) of the Convention Relating to the Transitional Provisions.
This merely provides (or rather presupposes) that the Commission shall establish the statut
(German text: Stellung) of the officials. § 7, 3 reads: «En attendant:que la Commission
~ prévue A Particle 78 du Traité ait fixé l’effectlf des agents et étabh leur statut, e
personnel nécessaire est recruté sur contrat». :

175) In this sense also. Antoine; La Cour de Justlce de la Communauté européenne
du charbon et de l’ac1er et la Cour internationale de j Justlce (Pans 1953), p- 42.

.
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- termination. of their contracts of employment'®7). The avocat général
even submitted that it was necessary that the competence of the Court
; should follow from the constitution '%®).

Later a similar problem arose in respect . of the European Economm
‘Community, whose constitution prov1des, in art. 179, that:
La Cour de Justlce est compétente pour statuet sur tout litige entre la Com-

- munauté et ses agents dans les limites et conditions détermmees au statut.ou
résultant du régime applicable & ces derniers.

In two cases brought before the Court, the Commission initially argued
that the Court lacked competence because the Community had not yet
enacted the statut and had not expressly - defmed the rules which were
to be applied provisionally until the statut would be enacted. The Court
rejected this objection. It stated that, until the statut was promulgated
the officials were governed. by a special and provisional regzme which
resulted from the «conditions expresses ou tacites ayant présidé nécessaire-
ment aux contrats d’engagement de ces agents envers la Communauté».
The Court also referred to art. 173 of the constitution, which prov1desv P
- that «la Cour.de Justice contrdle la 1égalité" des actes du Consell et de la
» Comm1ss1on» ey,

" The validity of the submission of the -avocat geneml in the CECA-case,
~that the competence of the Court must necessarily be deduced from the -
constitution, cannot be admitted. If based upon the conception that the
- competence of an internal court ‘of any intergovernmental organization
must be laid down in the constitution of the organization concerned, the
contention is contradicted by the ‘practice reported under A'and B above,
and also by the. general practice of intergovernmental organization 180) '
If based upon the fact that the competence of this particular Court is.
" defined in the constitution of the organization, the submission is an example
of such @ contrario interpretation of constitutional provisions as may lead .
to the paradoxical result that orgamzanons which have elaborate constitu-
tions have less powers than organizations whose constitutions contain
only essentlal provisions. Such interpretation can. hardly be accepted - unless

17617y ‘K ergall v. Assemblée commune, Cour de j justlce de la- Communaute européenne du
* charbon et de P’acier, Recueil de la jurisprudence de la Cour vol. 2 (Luxembourg 1957),
Pp. 20-21-and 25, cf. pp. 37-38, see also pp. 383 and 435. ; .

178) «Cette compétence doit résulter du Traité lui-méme», ibid., p. 35.

119) Von Lachmiiller v. Commission . CEE, Fiddelaar v. Commission CEE, Cour de
‘justice des Communautés européennes, Recueil de la Jurxsprudence de la Cour vol. 6, at
pp 952 and 1092, respectively. .

- 180) "See BYIL, 1961, pp. 448 seq., and Nordxsk Tldssknft 1964 pp 18 and 21 seq
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the provisions can be assumed .to have been intended as a limitation,
because they contain specific- and relevant limitations or because they -
‘prescribe a specific procedure®), as art. 179 of the CEE constitution
might be read to do." ~ :

A different matter is s that the constitution (or other apphcable treatles) a
may contain provisions which confer exclusive competence upon other
courts in regard. to certain types of disputes and thereby preclude the
organization from extending the jurisdiction of its-own courts to such
- types of. dlsputes An example of this is art.40, thlrd paragraph of the
- CECA constitution, which reads: '

Tous autres litiges nés entre la Communauté et les tiers; en dehors de l’apph- 7
cation des clauses du présent Traité et des réglements. d’apphcanon, sont portés
- devant les tribunaux natlona.ux. e

However, this prowsmn is apparently only concerned with d1sputes
which do not arise out of the internal law of the organization, and its
practlcal 1mportance is therefore rather limited, considering the express
_provision in art. 42 for competence in disputes of municipal law on the
‘basis of a clause compromissoire in a contract. —'The correspondmg provi-
sions in the const1tut1ons of the CEE and- EURATOM read:

“Sous réserve des competences attribues 3 la Cour de Justlce par le présent
Traité, les litiges auxquels la Communauté est partie ne sont pas, de ce chef
soustraits & la compétence des jundlctlons nationales 182),

This: prov1s10n does not preclude all disputes arising out of the’ intersial
law of the organization from being brought before national courts. On
the other hand, the terms of the provision do not indicate that the juris
diction of the national courts shall be exclusive, and the provision
thus does not appear in itself to preclude a concurrent jurisdiction
of national -and internal courts in such disputes of internal law as are

not .covered by ‘special provmons in the -constitution. - Indeed, the article -

‘may be read ‘merely as a waiver of the immunity which intergovern-
mental organizations, like states, enjoy under general international law 183).

Nevertheless it is maintained by a leading authority that insofar as the

constltutlon does not. confer Jur1sd1ct10n upon the Court of Justlce of the

. 181) See BYIL, 1961, pPD- 458—9 and Nordisk Tldssknft, 1964, pp. 109—110

' 182) CEE constitution, art.-183; EURATOM constitution, art. 155." ‘ o

183) Cf. BYIL; 1961, p. 454. Such waiver follows also by i mterpretanon a contrario from :
art. 1 of the Protocols on the anxleges and Immumtles of the. Communities.
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European Economic Community, it cannot be given jurisdiction, except
in the cases listed in arts. 181 and 182 of the constitution 184), ~
In ‘the absence of, or outside the scope of, provisions which confer -
exclusive competence upon other courts or which otherwise preclude
the organization from conferring ;unsdlcnon upon its internal courts, it
is submitted that, when the constitution of an intergovernmental orgam—
zation contairis express provisions conferring upon its internal court juris-
diction in certain respects, the organization cannot, merely because of these
provisions, be considered as debarred from extending the. jurisdiction of
the court to include at least such other disputes as fall within the internal
]urlsdlctxon of all intergovernmental orgamzanons. The effect of such
provisions is not to confer upon the organization a judicial power which
other organizations have an inherent power to confer upon their constitu-
tions by simple regulation, but to confer upon the parties concerned a
right, of which they cannot be depriVed by simple regulation, to appeal
to the court. Normally, the provisions can be interpreted a contrario only
in the latter respect. Thus, it was not necessary to rely on arts. 42 and 40,
 first paragraph, in order to justify the competence of the Court of the
European Coal and Steel Community in disputes 1nvolV1ng its officials ‘85)
~ Indeed, there would probably be nothing to prevent the European Coal.
and Steel Community from further extending the jurisdiction of its Court
of Justice, by unilateral decision, to comprise for example disputes between
private enterprises relating to the application of the constitution or other -
internal law of the organization, in cases where the enterprises submit -
voluntarlly to the jurisdiction of the Court #¢). National courts might have
to glve the same effect to )udgments rendered in such cases as they give

£
IS

1a4) Wohlfarth and others, Die Europalsche ertsdlaftsgememschaft (Berlm 1960),
p. 504 “The observation is made in a commentary to art. 183, but it is not stated whether
it is-based upon an mterpretatlon of that article (it should be noted that the German text
of art. 183, which the writer quotes, is ‘somewhat different from the Dutch, French and
Italian texts, all of which are equa.lly authentic) or upon the general view expresscd by the -
avocat général, to which exception has been taken in the text above. . ‘

-185) The contention of the avocat général is. justified, however, to the. extent’ that the
specific' (extended) obligation of the member states under art. 44 of the constitution to

-execute the Judgmems of the Court does not apply if its competence does not follow
‘from the constitution, see next page.

186) Art, 42 of the constitution, on the clause compromissoire, relates only to dlsputes
involving the Community itself. — On the limitation of the competence conferred upon the
Court (as compared with e.g. that of the French Conseil d’Etat) to actions brought
against the Organization, and on the failure to include other disputes ansmg
under the law of the Community, see’ Je a ntet in: Revue du drmt pubhc etde la science -

\ polmque vol. 70.(1954), p. 688: -
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to ]udgments of - forelgn natlonal courts!¥) or, in this part1cular case, to
decisions of foreign courts of arbitration. But the judgments would not

zpso facto be executory in the territory of the member states as provided

in art. 44 of the CECA constitution. This provision is binding upon mem-

ber states only in respect of such dlsputes as have been spec1f1ed in the
- constitution.

On the other hand, the Cornmumty could not umlaterally 1mpose
compulsory jurisdiction upon private enterprises. This would require
legislation by the states havmg territorial (or personal) jurisdiction over -
them. That these states may do so is expressly prov1ded in art. 43 of the

. constitution. But even without any such provision, an. 1ntergovernmental~
. organization could confer compulsory jurisdiction upon its internal courts
o authorized to ‘do so by national legislation, except that a constitutional
provision on- the executory force of judgments, would not, ipso facto,

apply to Judgments rendered in dlsputes not env1saged in the constitution.

( 2 ) Tbe Europezm Nuclear Energy Trzbunal

Similar problems may arise in respect of courts which have been estab-
lished within the framework of an intergovernmental organization by
‘conventions ‘other than the constitution of the organization concerned,
such as the Tribunal established by the (European)- Convention on the
kEstabhshment of a Security Control in the Field of Nuclear Energy, arts.
13 and 14 of which have been:quoted above, under B. It is ‘possible that
art. 14 must be 1nterpreted a contrario in the sense that both the organl—_
zation and the contracting parties are precluded from conferrmg Jurrs- .
diction upon the Tribunal in circumstances other than those specified in
 that article. Under its terms the contracting states, or some of them, may
agree to confer upon the Tribunal competence in respect of actions re-
» lating to a nuclear ship operated under the flag of the organization in .
S ,cf_,cumstances where ;unsdmtlon would lie with the courts. of the flag . .
state %), But the organization may not be entitled (without the consent
of all the contracting parties) to utilize the Tribunal as an administrative
tribunal or to confer upon it competence in suits brought- against the orga-
nization or its-officials in respect of private law acts not covered by (art. 13 .
~ of the Convenuon or by) agreements concluded pursuant to, and within

187) Cf above, under A.(5),B (2) and E@3). -
188) Cf..art. 7 of the Convention on the High Seas of 29 Apnl 1958 and doeument CN-.
- 6/SC/1 (9 May 1963) of the (Brussels) Diplomatic Conference on Maritime Law, Standing
Committee: — For other examples, see above; under B .(1),-on the three conventions Wthh -
_ have already conferred competence upon. the Tnbunal
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the scope of, art. 14. The case for such a contrario interpretation is stronger
in respect of a Tribunal established by a special convention than it would
have been in respect of a tribunal established by the constitution of the
* organization concerned, which is a gendine internal court (organ) of the
" organization %), And, of course, no such @ contrario interpretation could
be apphed if the Tribunal had been established by regulanons enacted by -
the organization without basis in"any constitutional or other treaty pro-
v151on, as the orgamzatlon would have had the power to do 1"")

Chapter IV ARE INTERNAL COURTS GOVERNED
- BY THE LAW OF INTERNATIONAL COURTS?

A; General .

Administrative tribunals and other internal courts of intergovernmental
organizations are frequently referred to asinternational tribunals*™).
" 'This terminology has been accepted even by the International Court of
]ustlce 192, : oy

~However, administrative tnbunals and other 1nternal courts of 1nter- o
1governmental organizations are very different from international courts. -
They are established, not by spec1al agreement between states and/or
independent intergovernmental organizations, but by one 1ntergovernmen-"
tal organization or by its constitution as an organ of that organization.

Furthermore, they do not administer general international law, but the -

“internal law of the organization concerned which, for purposes of conflict -
of laws and for certain other purposes, is ‘comparable to municipal law-

_ rather_than to international law. Fmally, parties before internal courts
- may include not only member states and the organization as a whole,

+ 180y Cf, below, Chapter IV. :
* "199) _Above, under B (1) and C (2). ' : :

-191) -See, for example, Langrod Le tribunal admmxstranf des Natwns Umes in;
Revue du droit public et de la science polmque vol. 67 (1951), p. 75, quoted and supported
by the Director-General of UNESCO in: IC} Pleadmgs, Judgmients of the Admmxstratwe.
~ Tribunal of the ILO (1956), p. 79. See also Chiesa in: Revue internationale des sciences
administratives vol. 20 (1954), p. 74, and Intérnationaler Richterkongress; Rome 1958,
wol. 2: »Die internationalen und {ibernationalen Gerichte, ihre Charakteristiken und grund-
-legenden Ziele«, Milano 1958, §§ 2-3 and ‘5. See, on the‘other hand;art. 5°0f Wenglers

-draft articles on Recours judiciaire & instituer contre les décisions d’organes internationaux

- in: Annuaire de IInstitut de droit international vol. 45 (1954 I), p. 268, which, however,
“was. not adopted by the Institut de dr01t international, ibid., vol. 47 (1957 II), p. 478,
par. IIL.

1"2) ICJ Reports, 1956, p. 97 quoted below, p. 67.
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but also officials and particular organs of the organization, as well as
ptivate individuals (and enterprises) subject to its-extended jurisdiction.
Of these, only the former two may normally 193) be parties before regular
international courts, and then in their capacity as subjects of international
- law. Indeed, member states and intergovernmental organizations are sub-
- jects both of international law and of the internal law of the organization
concerned (and of municipal law). The fact that states and intergovern-
mental orgamzatxons are among those who may be parties before internal
courts in d1sputes arising out of internal law does not necessarily render
these courts international, any more than national courts are considered
as international courts because they may adjudicate upon mun1c1pal law
. disputes involving states and intergovernmental organizations, or any
- more than international courts are considered as national courts because
_ individuals are occasionally admitted to plead before them in cases ansmg
. out of international law 1%4), R
Indeed, internal courts of 1nbergovernmental orgamzauons are in most
cases comparable to national courts, rather than to international courts..
‘Only when internal courts ad]udlcate upon dLSputes ‘between the-organi-
zation and a member state as such or between two member states as such, .
" can they be compared to 1ntcrnat10nal courts, inasmuch as- part of - the
law the apply in these cases is international, as well as internal law.
~ But even in this case there are certain dlfferences between the legal position
of the two types of courts*®), if they. have been set:up. by the constitution
“of the organization: or by the organization through regulat1ons as organs
of the organization, rather than by a separate convention as independent -

1%8) On-exceptions, see note 194, Ind1v1duals have also been granted access to certain
international courts which have been set up forthe adjudication of disputes of muni-
cipal .law, such as the Mixed Commission established under art. 31 and Annex 1V, art.

116, ‘of the Agreemeﬁt on German External Debts of 27 February 1953 (UNTS vol. 333
pp. 50 and 214).
- 194) The three examples usually cxted a,ll now a matter of the past, are the Central
American Court of -Justice; established under a Convention 6f 20 December 1907 (Martens:
Nouveay Recueil Général, 3e série,-vol..3, p. 105, and- Hud son, - Intérnational Legis-
Iation vol. 2, p. 908; see especially art. IT), the Mixed Atbitral 'I'nbunals established under
the Peace Treaties concludmg “World-War I (e.g. Treaty of Versailles, arts. 304-5, cf.
for.example art: 297 [e]) and the Upper Silésian Court of Arbitration;- established under
~the ‘Geneva Convention of 15 May 1922 between Germany and Poland for Establishing a
Conventional Regime in Upper Silesia (British and Foreign State Papets vol. 118, p. 365, cf.
arts, 55 seq..and 147 seq.; cf." Annual Digest, 1927-28, Cases Nos. 188 and 287). However,
it-is not'clear that all these courts applied mtefrnatumal rather.than municipal law. R
- .~ 19%).See below, under C. Some of the differences follow from the fact that the courts are
__set up as organs of the organizationy rather than from- the nature of the law they apply:
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mtergovernmental organizations. It may therefore be convenient to con51der
them as internal courts (largo sensu) even in such cases. - ‘
There is, however, no clear distinction between the two types of

~ courts %), The distinction ‘may be drawn in many different ways, depend-

ing upon which criterion is regarded as crucial. ‘Thus the Tribunal of the
European Convention on the Establishment of a Security Control in the
Field of Nuclear Energy and the European Court of Human Rights have
both been established by separate conventions concluded between the ma- -
jority of the members of the European Nuclear Energy Agency and the
Council of Europe, respectively, to decide disputes arising out of these
and other conventions outside the constitution, but ‘they are elected ‘and
maintained by these organizations. The International Court of ]ustice too,
unites elements-of both international and internal courts'¥). It is sub—”

- mitted that all these courts are autonomous organs of the respective organi-

zations rather than distinct subjects of international law 1%). However, the
European Court of Human Rights and, partly, the International Court
of Justice ad]udlcate upon disputes which arise under general or partlcular

.international law, rather than under the internal law of the orgamzatlon,
‘although -the distinction between 1nternal and international law, and in-

ternal and external disputes!®), may also be drawn in many different - -
ways. When the present study is primarily confined tointernal disputes,
it precludes disputes with other subjects of international or municipal law
acting as such, i.e. not acting as members or organs of the organization
or otherwise as entities subject to its leg1slat1ve or administrative authority.

'The reservation of international courts for external disputes, on the basis
‘of either the criterion of internal or external partles or of that of appll-

cation of irternal or external law, is brought out in the constitutions and
other acts of the International Monetary Fund, the Internanonal Bank ‘

198) Moreover, some of the provisions cu:ed above, note 144, may nge rise to the settmg
up of international as well as internal courts to ad;udlcate upon the same type of disputes,

cf. note 155.

, 1Y cf. belew, underD and Chapter V (3)... ‘
198) " As for the European Court of Human nghts see also Robertson in: The

" International and Comparative Law Quarterly vol. 8 (1959),.p. 399, who states: “It was
therefore decided to set up the Court of Human Rights as an organ of the Council of
Europe 4s. a whole, with the participation of aill Member. States, whether .or not they
are Parties to the Conventmn The OECD Tribunal consists of “ .. seven independent

judges appomted for five years by decision of the Council or, in default, by lot from a
list comprising one judge proposed by each Government party to the present Convention”
(art. 12 of the Security Control Convention). Under the latter alternative, the Tnbunal
“could hardly be considered an organ of the OECD- ENEA. S

109) Cf above, Introduction. ,
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for Reconstruction and Development and the International Finance Cor-
. poration. On the one hand, the constitutions of these organizations
distinguish as to Whether or not the other party to the dispute forms part
of the organization, by providing for a binding settlement by an internal
(admlmstratlve) organ of disputes involving member states, but for sub-
- mission. to an external arbitral tribunal of disputes involving states which
‘are no longer members %), On the other hand, the annexes adopted by
 these organizations to the Convention on the Privileges and Immunities of
- - the Specialized Agencies provide that the reférence of- disputes to the Inter-
‘national Court of Justice prov1ded for in § 32 of that convention shall -
apply only to dlfferences arising out of the interpretation or apphcanon
-of privileges and immunities which are derived by the organization solely
frgm, that convention and which are not included in those which it can
- claimi under- its constitution or: otherwi,se'2°1) ‘A separate convention to
which not all members of the organization -are parties, and ‘which, on the
other hand, has been mcorporated in bilageral host agreements or agree-
ments on technical assistance concluded with non-member states, and which
does not confer upon the orgamzatmn legislative or administrative powers
~ over the contracting partles, is not part of the 1nternal law of the orgam--
" zation®®), ‘as this term is used.i in the present paper.. : :
g 'I'he-termlnology in itself is, of course, of little i 1mportance, if it does
not lead to false analogies. However, ‘analogies are sometimes drawn,
both by ‘writers, governments and intergovernmental orgamzatlons, who-
~ do not content themselves ‘with referring to internal couits as “internatio-
~ nal” tribunals, but who also in fact apply to such courts the legal pnn-
ciples which govern international courts. A similar danger is involved in
_the proposals which have been made to entrust to international
courts jurisdiction in stnctly internal. disputes involving 0ff1c1als of parti-
cular organs of the orgamzauon 2"3) :

200) Fund constltuuon, art. XVIII Bank constitution, art. IX; Internanonal Fmance
Corporation constitution, art.. 8. :
201) UNTS vol. 33, pp. 298" (Fund) and 300 (Bank), UN doc. E/L 796 29 May 1958
(Intérnational Finance Corporation),

- 2"2) As for term “or otherwise”’ appearmg ‘in the annex, it is submxtted that disputes
arising out of privileges and - Ammunities: granted” ‘by bilateral treaties or other distinct
acts outside the scope.of the constitution are not ipso facto sub;ect to the binding adminis-
trative decision of ‘the organization under. the terms of the constitution, These, too, must be’
settled by external (mtematxonal) courts, ‘and could therefore not be bracketed with dis-
 putes arising out of the constitution. .~ - L e e
203) See below, Chapter IX C (1), ’_ B PRI &
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B. Intémal Courts stricto sensu

In the case of Effect of Awards of Compensation Made
by the United Nations Administrative Trlbunal, it was
pleaded that awards made by this tribunal, “being an institution of inter-
national law, would necessarily be subject to the established rule and
- practice that an award of a tribunal which is ultra vires is null and
- void” 2%), However, the International Court of Jusuce, in its advisory
_oplmon, rejected any such analogy. It stated:

This problem™ would not, as has been suggested, raise the question of the
nullity of arbitral awards made in the ordinary course of arbitration between -
States. The present Advisory Opinion deals with a different legal situation.
It concerns judgments pronounced by a permanent judicial tribunal established
by the General Assembly, functioning under a special statute and within the
organized legal system of the United Nations, and dealing exclusively with
internal disputes between the members of the staff and the United Nations.

" represented by the Secretary-General. In order that the judgments pronounced
by ‘such a judicial tribunal could be subjected ‘to review by any body other
than the tribunal itself, it would be necessary, in the opinion. of the. Court,

_that the statute of that tribunal or some other legal instrument governmg it

should contain an-express provision to that effect. The General Assembly has ,

the power to amend the Statute of the Administrative Tribunal by virtue of

~ Article II of that Statute and to provide for means of redress by another
organ. But as no such -provisions are inserted in the present Statute, there is
no legal ground upon which the General Assembly could proceed to ‘review
judgments already pronounced by that Tribunal 205).

In another context the Court’ dreW an analogy from nat ion al courts
mstead It stated:

- the contention that the General Assembly - is mherently mcapable of cre-
,atmg a tribunal competent to make decisions binding on itself cannot be
accepted. It cannot be justified by analogy to national laws, for it is common

~ practice in national legislatures to create courts with the capacity to render
decisions legally binding on the legislatures wh.lch brought them into being 206),

" Even the other (Wlnmng) side, attempted to rely upon an analogy from
mternatlonal coutts, in support of its (correct) proposition’ that dGCISlonS»

: 204) Us. written and oral statement (ICJ- Pleadmgs, UN Adlmmstratlve Tnbunal
~ [1954], pp. 174 and 329-30). Also the Legal Office of the UN Secretariat in its oral
statement referred to the rules governmg international arbitration (ibid., pp. 304-5). Cf.
-the excellent counter-arguments in the French and Netherlands oral statements (ibid., pp.
3434 and 374-6). : ,
' 205) ICJ Reports, 1954, pp 55-56.
20%) 1bid., p. 61

" 5. Za6RV, Bd. 24/1
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of “the Admlmstratlve Tribunal create a legal liability for the organi-
zation as a whole (and not merely for the Secretary-General). Reference
‘was made to the arbitral tribunals established under § 21 of the head-
quarters agreement between the UN and the United States and under’ ‘
certain other treaties concluded by the UN for the settlement of dlsputes‘
between the contracting partles concerning the interpretation of the agree-
“ment concerned 27). However, these arbitral tribunals were clearly inter-
national tribunals, set up to adjudicate upon certain disputes of inter-
* national law arising between two subjects of international law as such. It
follows from general rules of international law that. the decisions of these
tribunals must be binding, and binding upon the organization as a whole,
“which alone is a subject of international law and. party to international”
dusputes But this does not prove that decisions of- 1nternal ‘courts,
which may ad)ud1cate upon disputes involving particular organs of the
organization, must be binding upon the organization-as a whole. It is in
- itself conceivable that an internal judgment is b1nd1ng only upon the par-
- ties to the dispute, and not upon a common superior organ **). The Court
‘therefore, rightly, did not rely upon the false analogy to §-21 of the head-.
quarters agreement and similar provisions ‘in order to establish the legalk
liability of the organization as a whole, but arrived at this correct con-
clusion on other grounds. Judge Hackworth, in his dissenting opinion,
,expressly repudlated the validity of the analogy ), although he had to
do so in"an unnecessarily complicated manner, because he did not make a
" terminological distinction between internal and international courts.
The refusal of the-Court to accept any such false analogies suggested.
by the current termmology did not prevent the Director-General of
.~ UNESCO from advancing similar views in the case of Judgments
‘ of the Admlnlstratlve Trlbunal of the ILO upon Com-

o i, e BT, Swedlsh _ritten- statement. (ICJ Pleadings, UN.. Admmlstrauve Tnbunal [1954], S
. p. 92).-and Netherlands oral statement (ibid., p. 382). A similar reference was made in the
Umted ngdom oral stitemént, but this did not speclflca.lly refer to “international
‘ tribunals” (zbzd pp - 362-5).- Indeed it referred to the: posmon of the UN in municipal ~
. courts as well, i. e. it drew the analogy from external courts in general. But even so there -
: is no basis for an analogy in this sense.
~'28) An organ . of an intergovernmental’ orga.mzatlon can plead before internatio-
nal courts too, but then as a representative of the organization:as-a whole, which is the
_ real party to internationa] disputes. Only if the organ pleads before an. internal court
~of the orgamzanon (in an internal dispute), may it be acting in its own ‘name. ‘This appears”
, to be the posmon in the. European Coal and Steel Community, see arts. 33, 35 and 38 of
‘ its constitution and M oser, Die iiberstaatliche Gendltsba.rkent der Montanumon (Vlenna
e Co. 1985y, p.27. :
20") ICJ Reports, 1954 pp 87-89.
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plaints Made against the UNESCO. As a point of departure
for his arguments in support of a restrictive interpretation of the terms
of reference of the ILO Administrative Tribunal he submitted that such
restrictive interpretation would conform with the rules of international

law applicable to internati onal courts. He went on to state: -

... both by reason of thé circumstances in which it was created dnd of
. the type of law which it has to apply, there would seem to be no doubt that
- this Tribunal, whose duty it is to decide disputes involving international
organizations, is an international judicial body and is therefore subject to the
general rules governing the exercise of the judicial function in international
" law2t0), - ‘ _
However, none of the reasons submitted by the Director-General leads
to the conclusion he derives from them. On the contrary, the Tribunal
- was established as an organ of the organization, it applies purely internal
law of the organization, and it adjudicates upon disputes between indi-
- vidual officials and the organization. In none of these respects is it com-
“parable to an international court, but rather to a national court. ‘The -
International Court of Justice, therefore, although (wrongly) accepting the i
terminology “international -tribunal”, again refused to draw any legal
_consequences from this ferminology. It stated: - o o
“The Court has not lost sight of the fact that both before the Administrative
‘Tribunal and in the statements submitted to the Court it has been contended,
on the one hand, that the Administrative Tribunal was an international tri-
bunal and, on the other hand, that it was a Tribunal of limited jurisdiction
- («juridiction dattribution») and not of general jurisdiction  («juridiction de
~droit commun»). That contention has been put forward with a view to achiev-
ing a restrictive interpretation of the provisions governing the jurisdiction of
the. Tribunal. The Court does not deny" that “the Administrative Tribunal ‘is
_an international tribunal. However, the question submitted to the Tribunal -
- was-not a dispute between States. It was a controversy between Unesco and
‘one of its officials. The arguments, deduced from the sovereignty of States,
- which might have been invoked 'in favour of a restrictive interpretation of
provisions governing the jurisdiction of a tribunal adjudicating between States - .
ate not relevant to a situation in which a tribunal is called upon to adjudicate
upon a complaint of an official against an international organization®11). - ,
In accordance with these pronouncements by the International Court
of Justice it is submitted, as a con clusion, that in most respects internal
courts stricto sensu are not governed by such legal rules and principles as
#10) ICJ Pleadings, Judgments of the Administrative Tribunal of the ILO (1956), pp. 76

and 78-80, of ficial translation.
* 211) ICJ Reports, 1956, p. 97. -
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are special to international courts and do not apply similarly to national
courts. The current terminology — which refers to internal courts of inter-

- governmental organizations as “international courts” therefore does not

reflect the true legal position. Indeed there are three- distinct types of

- courts: International courts, national courts, and internal courts of inter-

governmental organizations??). If analogies are. to be drawn, internal
courts stricto sensu can more frequently be compared to national than to

international courts.

C. Internal Courts 'lqrgb sensu

Only when internal courts adjudicate upon : internal disputes between

" entities which are at the same time subjects of international law (member

states and the organization as a whole) ?!%) may it be appropriate in many

_ or most respects to apply, by analogy, rules of international law governing

international courts. =~ - . ‘ , ,
However, even in these cases the courts are not in every respect in
the same legal position as independent international courts. A court which

is established by or within the framework of an intergovernmental organi--

zation remains an organ of the organization concerned even if it adjudi-

_cates upon disputes between entities which are at the same time subjects

of international law and even if the Organizatioﬂ itself is'one of the parties.

This implies, in ‘the first place, that the organization, rather than the
parties to the dispute, may exercise such rights in respect of the composi-
tion, competence and procedure of the tribunal as are not left to the court

jtself 214), In the second place, if there is a conflict between the constitution

of the organization — which is the supreme internal law of the organi-
zation — and other treaties or general rules of international law, the internal -

" tribunal, as an organ of the organization, must give precedence to the
~ provisions of the constitution. In both these respects, the proper analogy

is to national rather than to intérnational courts®*).

- #2) For an velaborya‘i,ion' of this classification, see below, Chapter V. v
213) See e. g. the CECA constitution, art. 89, cf. art. 87, and the other provisions cited

; above, Chapter IIIC.". =~ :

5

- ©1964,

214) Tn the case of courts which have been set up by a separate convention, these powers
of the organization may be strictly confined to those conferred upon itby that convention,
cf. above, Chapter IIIF (2). =~ = " ST R ‘

215) Most national courts give precedence to- the cofistitution of  their state over inter-

national law. Exceptions are the Netherlands, whose constitution contains‘an express pro-

vision on the subject (art. 63), and;. possibly, Indonesia. In the former country, however,
the exception applies only if the treaty has been expressly approved by a 2/3 majority by
the Staten Generaal (Netherlands constitution, art. 63, as amended on 23 August 1956). In -

N «
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The supremacy of the constitution is quite clear in the case of an inter-
nal court adjudicating upon inte rnal disputes. In this case, not merely
is the court an organ of the organization, but it applies the internal law
of the organization, of which the constitution is the supreme source. More-
over, the parties to internal disputes are elther member states, which are -
parties to the constitution, or organs (or the organization itself) established
under it, and are thus in either case bound by the constitution.

" D. The International Court of Justice

The posmon of the constitution in relation to general mtematlonal
law may appear more doubtful if a court which is an organ of an
1ntergovernmental organization,adjudicatesupondis-
putes arising under general international law or under
treaties other than the constitution of the organization concerned, and in-

_volving parties which are not bound by the constitution. The most im-
‘portant examples of this are the Permanent Court of International Justice -
andthe International Court of Justice. Theseareinternational
courts from a functional point of view, especially in so far as their conten-

'htlous proceedmgs are concerned, but internal courts from an orgamzamonal
point of view (although their posmon vis-a-vis the League of Nations and
the United Nations, respectlvely, is more autonomous ‘than that of other

oorgans):

- The question will arise if the International Court of Justice is called
upon to determine the validity of action taken vis-d-vis non-member states

- underart. 2 (6) (cf. Chapter VII) of the UN Charter, which providés: “The
, Orgamzanon shall ensure that states which are not Members of the United
Nations act in accordance with these Principles so far as may be necessary -
for the maintenance of international peace and security”. Or the Court

" may have to pronounce upon the ‘effects of a treaty which has been con-
cluded between a member and a non-member state and which conflicts
with the obligations of the former under the UN Charter, cf. art.103
which prov1des that in such cases the Charter shall prevail. The question
would also arise if the Permanent Court of International Justice were
called upon to decide the validity of a treaty which had been concluded
between a member of the League of Nations and a non-member, but

:Indones:a all treaties must be approved by statute unless otherw:se provxded by ‘statute”
~ (Provisional Constitution of 15 August 1950, art. 120); statutes are adopted by a s1mple
ma)omy, but so are amendments to the const;tutlon (arts. 75 and 140)
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which had not. been registered with the Secretariat of the League in
accordance with art. 18 of the Covenant, which provided: -

.Every treaty or intetnational engagement entered into hereafter by any
Member of the League shall be forthwith registered with the Secretariat and
‘shall as soon as possible be published by it. No such treaty or 1nternat10nal
engagement shall be binding until so registered.

- Under traditional mternatlonal law, none of these constitutional pro-
_visions are binding upon non-member ‘states #'9). And a court which is
independent of the organization whose constitution is involved, might feel
compelled to hold this to be so0%Y). But a court of the organization con-
cerned would be in a different position. A court is bound, not merely by
“its own. constitution, or statute *'¢), but also by the constitution of the
state or organization of which it is an organ. Indeed it-is usually this
constu:utlon which constitutes the supreme. law of an internal or a natio- ‘
nal court. ,
A comparison between the position in- this respect of the Permanent
Court of International Justice and an independent arbitral tribunal or com-
' mission was made in a thorough obiter dictum by the French-Mexman‘
Claims Commission in Pablo Ndjera (France) v. Mexico- (1928)%2), The
. Commission held that, although art. 18 of the League of Nations Covenant -
- applied even to a treaty concluded between 2 member and a non-member
state, it created rights and duties only as between the member state and
the League. A non-member state was entitled to-invoke the non-reg1stered
treaty despite its non-registration, and, on the other hand, was not entitled
to invoke its invalidity because of non-registration. This would have to
be held by any arbitral tribunal or mixed commission which, like the
- French-Mexican Claims Commission, was independent of the League %),
But if the dlspute arose: before an organ of the League, th1s organ must

%) Cf. BYIL, 1961, pp. 471—3 and Nordisk Tidsskrift, 1964, pp 12-14.

27) In this sense, see K elsen, The Law of the United Natlons, p-723.

218) The International Mxhtary Tribunal at Nuremberg, in its judgment of 1. October -
1946, states expressly ‘that the Charter establishing it was “decisive and binding upon the -
Tribunal” and that it was therefore not strictly necessary to consider whether and to what
extent aggressive 'war ‘was a crime before the execution of the Charter (AJIL vol. 41
[1947], pp. 216-7). The Tribunal was:essentially an independent mtergovermnental orga- -

_ nization although in certain fespects it might be regarded ‘as' an organ of another inter- -
governmental organization, the Allied Control Council, R B

218%) UN, Reports of International Arbitral Awards vol.’5, pp. 468—73 i

?1%) In a dispute between two member states or between a membet state and the League,
even- an’ mdependent court would of course have to consider a non-fegistered treaty
mvahd smce both partxes to-the dispute are bound by the Covenant

\
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Cex proprzo motu ( ex offzczo ) consider the treaty invalid 220) The Commls-

sion stated that

il va de soi qu’un tribunal interna'tionalv indépendant na pas, comme les
organes de la Société des Nations, la mission de coopérer ex officio & I’accom-
. plissement, par les membres de ladite Société, de leurs obhgauons vis-3-vis
de celleci, et d’en frapper Pinobservation par des sancnons, qui ne découlent
pas également des principes généraux du droit.

The Commission spec1f1ed that this would not apply. to the Assembly,
the Council, or any commission or organization of the League; and added
that one could perhaps say the same of the Permanent Court of Inter- .

natlonal Justice

bien que celle-ci ne soit.pas, dans le méme sens que le Consell un organe de
la Société des Nations, et qu’elle soit investie du pouvoir souverain d’apprémer
la situation jurl,dlque en parfaite indépendance.

This is probably the correct view 21). But it applies to a tribunal

“established by a separate convention®?) only if it has beén established

as an organ of the orgamzauon ‘and probably only 1f the contracting

. partles to that convention are all members of the organization, as they

are in the cases of the European Court of Human Rights and the Tribunal
established under the European Nuclear Energy Agency by the Convention

“on' the Establishment of a Security Control in -the Field of Nuclear; .

'Energy 22")

" Chapter V: SE’I”I'LEMENT BY EX'I'ERNAL:COU,RTS. GENERAL

Although all mtergovemmental orgamzauons have the power to estab-

~ lish internal courts for the judicial settlement. of internal disputes, only

some organizations have done so. And most of these have confined the --

jurisdiction of thelr courts to disputes between the organization and its

~220) Thxs is believed to be the correct mterpretatxon of the statements of the Commission;

although one of them (p..471 in fine) mi g ht be mterpreted ina dlfferent sense from the :
other statements.

221) Tn this sense also Oppenheim vol. 1, § 5224, who states that, it cannot be

~ ~admitted that the International Court of Justice or any other organ. of the United Nations

-~ éstablished under the Charter would be at liberty to hold that action taken in pursuance of

- Article 2 [art. 2 (6) of the UN Charter] is contrary to International Law.” See also Kel-

sen, op. cit. above note 217, p. 723. Kunz in: AJIL vol. 41 (1947), p. 126 takes a
Contrary view, basing his opinion upon art. 38 of the Statute of the Court.

222) “The Statute of the International Court of Justice forms an mtegral part of the UN -

" Charter, see art. 92 of the Charter.

228y Cf above, Chapter III B (1). , . RN .
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officials arising out of the relationship of employment?*). This is in most
cases due to the fact that the practical need for judicial settlement does
not arise so frequently as to justify the establishment of standing judicial
institutions within the organization for other types of disputes, if at all.

. When the need arises, nevertheless, the organization may find it simpler
to ‘resort to an external court than to establish a court of its own. Or
one of the parties to the dispute may attempt to bring an action in an
external court, without the consent of the’ orgamzauon Indeed the latter
has been attempted even in cases where. the organization had an internal
court with competence in the matter *). In either case the question arises
“as to whether the external courts concerned are competent to -adjudicate
upon internal. disputes of an intergovernmental organization.

There are three types of extemal courts which must be consldered in
this connection: : ‘

(1) - Internal courts of other 1ntergovemmental organizations. These
include courts established as organs of another organization to adjudicate
upon internal disputes of that orgamzatlon 226} and / or upon external dis-
putes. of mumc1pal law mvolvmg the organization %) or its officials 229).

(2) National courts: These include courts established as organs of a
_state to adJudléate upon disputes of mumc1pal law, . '

(3) International courts. These may be standing tribunals ot ad boc a.rb1- ,
, tral commissions. Typical international courts are ‘established by treaty be-
tween two or more states and / or intergovernmental organizations or other
subjects of international law to adjudicate upon genuinely international
disputes, i. e., disputes of international law between subjects of internatio-
nal law. Such i‘ntern'ational courts are independent intergovernmental

i

224) The most important exception — msofar as standing courts are concerned is the

~ Court of Justice of the European Communities.

225) Diaz Diaz v. UN Economic Commission for Latm America and Schuster v, UN

~ Information Centre, see below, Chapter VII A.

.226) Above,’ Chapter IIL — Courts maintained by an intergovernmental organization for
regular jurisdiction in a-territory under its (extended) jurisdiction- (above, Intréduction)
‘resémble national courts. The law they administer is formally internal law (largo sensu) of
the organization, but in substance it is usually municipal law, at least in the case of indirect
condominia and coimperia. — Another type of border-line case between an IGO court and a

 national court was the internationally composed Tribunal of the Saar, which was esta-
‘blished in' 1955-56 by the Council of the Western European Union, with the co-operation
- of the Government of the Saar, for the adjudication of complaints by Saarlanders of
political petsecutwn in’ connection with the referendum which led to the re-mcorporatlon
of ‘the Saar into Germany, cf. Deruel, Le Tribunal international de la Sarre in: An-,
- nuaire frangais de droit, international vol; 2 (1956), pp 509—16
27} Above, Chapter III B (3). .
-228) Above, Chapter I A (3)

) o http //www zaoerv. de :
© 1964 Max Planck Instltut fur auslandlsches offentllches Recht und Volkerrecht



http://www.zaoerv.de

i

Settlement. of Internal Disputes of ‘Intergovernmental Organizations : 73

orgamzatlons —in contradlstmcuon to 1nternal courts, which are merely
organs of a wider intergovernmental organization®®). o
Under the heading of international courts may also be con31dered
certain mixed types, ‘which belong to one category from an organi-
zational point of view and to another category from a functional point
of view. Thus courts for the adjudication of genuinely international dis-
putes may be established as organs of an mtergovernmental orgamzatlon :
set up for other purposes 23, This is the position of the International
Court of Justice®!), which is an (autonomous) organ of the UN.
In its contentious proceedings it adjudicates upon genuinely international
disputes (and upon internal disputes between states)?2). -
* (4) A fourth means of external settlement of internal disputes, in addition-
to contentious proceedings before any of the aforementioned courts, is to
seek a binding- adv1sory opinion from the International
Court of Justice (or from some other legal body). In its advisory
proceedings the Court may be seized of “any legal question” — which in-
cludes the internal law of the UN and other intergovernmental orgam— ,
: zatlons, as Well as municipal law and genuine 1nternat10nal law.

Chapter VI: INTERNAL COURTS OF OTHER ORGANIZATIONS

The competence of the internal courts of 1ntergovernmental orgam-
zations is ‘set forth in their statutes. These usually provide for competencé
“only in certain internal (and sometimes even external) 23%) disputes of the
~ particular organization concerned. The courts then lack competence, under
‘their own internal law, to adjudicate upon 1nternal dlsputes of other orga-

_ 22”) The distinction between mternatxonal and mtema.l courts is ‘more fully dlscussed
" above, Chapter IV.

 20) See the examples and chscusswn above, Chapter IVA. ‘ C

281) Above, Chapter IVD. The European Court: of Human Rights may .

" also in certain respects be considered as an autonomous organ = of ‘the Council of Europe,
«cf. the European Convention on Human Rights of 4 November 1950, arts. 39 and 42. A
_third example of a tribuna] established by an intergovernmental orgamzanon 1o adjudicate
~upon disputes of international law may be the tribunal envxsaged in art. 37,1 of the ILO

constitution for the adjudication of disputes relatmg to the i mterpretanon of Internat:onal e

Labour Conventions.

2%) Conversely, courts may also be: established by i inter-state agreement as separate in-
tergovernmental organizations, to adjudicate upon disputes either of municipal law \(see -
above, note 193, and the proposals referred to in Hudson, International Tribunals -
(Washington 1944), p. 214) or of internal law. Only the latter type is relévant to the pre-
sent study. Such courts may be established ad boc; cf. below, Chapter IX C (3)

-288): Above, Chapter IIT A (3) and B (3)
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 nizations, and will have to decline jurisdiction if another organization or

its officials should attempt to bring any such dispute before them.
However, there is nothing to-prevent an mtergovernmental organization
from extending the jurisdiction. of its courts to comprise internal .disputes
of other organizations, if these other organizations consent. This has in fact
been done by some organizations, without any authorization in their consti-
tutions ). Thus, the competence of the League of Nations Administrative
Tribunal was extended to include disputes involving officials of three
autonomous international institutions 2""”), in addition to those of the League
. of Nations and the ILO. The statute of the successor trlbunal the ILo.

' Administrative Tribunal, provides in art.TI,5:

“The Tribunal shall also be competent to hear complamts allegmg non-
observance, in substance or in form, of the terms of appointment of -officials
and -of Prov1s1ons of the Staff Regulations of any other 1ntergovernmental‘

- international organisation approved by the Governing Body which has
’,addressed to the Director-General a “declaration recognising, in accordance
‘ with its Constitution or internal administrative rules, the Jurlsdlctlon of the
" Tribunal for this’ purpose, as well as its Rules of Procedure.

s Such declarations recognizing the jurisdiction of the ILO Administrative
i . Tribunal (and the inherent appellate jurisdiction of the International Court
’ o of . Justice) %) have been made by most specialized agencies ‘whose head-
quarters are located in Europe?¥) and by three (four) other intergovern-
mental organizations **). They have done so without regard to whether
their constitutions -authorize the establishment of administrative tribu-
nals®?) and/or the concluding of agreements with other international .

23y An example of a constitutional provision was art. 38 of the constitution of the
International Danube Commission, which provided that states might appeal against the
decisions of the Commission “to the special Jurlsdlctxon set up for that purpose by the
League of Nations” (LNTS vol. 26, p. 193). :

235) Institute- of Intellectual Co-operation, Internauonal Educatlonal Cinematographic
Institute, Nansen International Office for Refugees. On the nature of this jurisdiction, see
Sir aud .Le tribunial administratif de la -Société des Nations (Paris 1942, pp. 56-63),
cited by Langrod in: Revue du- droit pubhc et.de la science politique ‘'vol. 57 (1951),
pp- 82-83. See'also Wolf in: Revué generale de droit mternat{onal pubhc vol. 58 (1954),,
p.287. -

236) Statute art. XII @) with annex. <. Cf: below, Chapter X B (1)

L o ) 237} FAQ, UNESCO ITU, WHO, WMO; IAEA, but not:UPU and IMCO. See e. g- the
" ' letters of 15 June 1953 and 20 December 1954 from UNESCO to the ILO (UNESCO docs.

) - ODG/S]/367970 and 456098). A - complete list of documents relating to the recogmtxon by .
UNESCO of the competence of the ILO Administrative Tribunal may be found in: ICJ

Pleadings, Judgments-of the ILO Administrative Tribunal (1956), pp. 17-18. :

238) The European Orgamzatlon for Nuclear Research (CERN), GATT and the Umted s,
" International Bureaux for Intellectual Property- (the Piris and Bern Umons) :
- 23) Only the FAO constitution authorizes this, in its art. XV,3:

‘ - http //www zaoerv.de - : e o i
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bodles for the maintenance of common services and arrangements for per-
~ sonnel ), The International Labour Conference, t0o, has clearly assumed

_that organizations may be entitled to do this without constitutional pto-
vision, inasmuch as it has provided, in art. II (5) of the Statute of the ILO
Administrative Tribunal, that the organization should recognize the juris-
diction of the Tribunal “in accordance with its Constitution or internal
“administrative rules”. — The ILO Administrative Tribunal has in fact in
several instances adjudicated upon internal disputes of the other organi-
zations, including both organizations whose constitutions do not provide
for adjudication of such disputes (e. g. UNESCO) and organizations whose

. constitutions do not even prov1de for common services with other orgam-

zations (e.g. WHO, IAEA).
The Statute of the UN Administrative Tribunal ¢ contains a correspond-
ing provision in art. 14. This reads:

The competence of the Tribunal may be extended to any specialized agency

brought into relationship with the United Nations in- accordance with the’

provisions of Articles 57 and 63 of the-Charter upon' the terms established

by a special agreement to be made with each such agency by the Secretary-

"General of the United Nations. Each such special agreement shall provide

that the agency concerned shall be bound by the judgments of the Tri-~ s

- bunal and be responsible for the payment of any compensation awarded
by the Tribunal in respect of a sta,ff member of that agency and shall include,
inter alia, provisions concerning the agency’s participation in the administra-
tive: arrangements for the functioning of the Tribunal and concerning its
sharmg the expenses of the Trlbuna1241)

It had been envisaged that those specialized agencies whose headquarters -
-are located in America would conclude such agreements conferring juris-

" diction upon the UN Administrative Tribunal in disputes between the
oorganization and its officials. However, only two agencies (ICAO and
. IMCO) have done so %), - :
On the other hand, most spec1ahzed agencies Whlch are members of
the UN JointStaff Pension Fund (even those located in Europe),
have conferred jurisdiction upon the UN Admlmstrauve Tnbunal in dlS-

o Thls is authorized in the constitutions of FAO (art XII1,2) and UNESCO (art.
VL6, only “within the UN Organization”). The constitutions of WHO, ITU, WMO and
" CERN merely prov1de generally that the organization shall, or may, co-operate with

that.

241) 'GA- resolution 351 (IV) (the a.rtlcle was ongmally a.pproved as art. 12 of the
Statute). -

242) UNTS vol. 219 p- 396 (ICAO); IMCO only did so in 1964.
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putes between their officials and the Fund in matters involving applications
‘alleging non-observance of the Regulations of the Fund, This has been
done by formal agreements concluded between the UN and each spec1ahzed
agency *?), pursuant to a recommendatlon of the General Assembly of
the UN 244), |

These agreements, however, compr1se only disputes concerning the Re-
gulations of the UN Joint Staff Pension Fund 2#), which must be regarded
as an autonomous organ of the UN. There is no question of conferring -
upon the UN" Administrative Tnbunal jurisdiction in internal disputes of
~ the several agencies participating in the UN Joint Staff Pension Fund 24).
* On the contrary, the preamble of the agreements conferring jurisdiction
upon the UN Administrative Tribunal refers to an understanding, recorded
at the fourth session of the UN Joint Staff Pension Board, that “full
‘faith, credit and respect should be given to the proceedings, decisions and
Jur1sprudence of the  Administrative Tribunal, if any, of the agency con--
cerned relating to the staff regulations of that agency, as well as to the
established procedures for the interpretation of such staff regulations” 247).
The latter part of the “understanding” may mean that even if the question
of the interpretation of the staff regulations of a particular specialized
agency arises as a preliminary question (guestion préjudicielle) in a dispute .
“which otherwise concerns the Regulations of the Fund, this preliminary
~ question must be referred to the administrative tribunal of the specialized
agency concerned if the parties disagree on the correct interpretation of
its staff - regulatlonslm) : :

23) See for example UNTS vol. 214 p. 388 (ILO); vol. 219, pp 388 (FAO), 392
(UNESCO) and 396 (ICAO); and vol. 394, p. 333 (WHO). Agreements were also signed
with WMO on 17 October/22 November 1956 (WMO doc. 12, 744/56/S/UN/JSPE and
resolution 2 [EC-VIIT] of the Executive Committee of the WMO) and with TAEA on
18 ‘October 1963. See in general UN doc. A/2970, with-appended: model agreement. The -
agreements are: supplemental to the agreements by which the agencies joined the Fund
(text of these agreements in UNTS vol. 139, pp. 395 seq.). »

244) GA resolution 678 (VII). See also art, XLI of the Regulanons of the Fund added
by GA resolution 955 (X).

.~ 25 Adopted by GA resolution 248 (III) and amended by the followmg resolutxons
680 (VID), 772 (VIID), 874 (IX), 955 (X), 1073(XI), 1309 (XIII), 1561 (XY), 1614 (XV)
and 1799 (XVII). . :
L 2‘“‘) The question of pensions for the staff falls, in pnnc1ple, within the scope of the
organic jurisdiction of each agency. However,. these have delegated their legislative ‘and
administrative power in this respect to the UN General Assembly and the UN Joint Staff
Pension Board. The law enacted by these bodies must-then be regarded as mternal law of
the UN or the Joint Staff Pension Fund.
 247) UN, OR GA, IX, Suppl: No..8, p. 2, and UNTS vol. 394, p. 334.
248‘) See below, Chapter VIIIB (1)
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In the cases cited above both organizations concerned had expressly
provided that the internal court of one organization was to be competent” -
in certain internal disputes of the other. In such cases the court will have
compulsory jurisdiction, even if the organization sued or the other. party
to the dispute contests its jurisdiction ). S / .

In accordance with the practice reported above, it is submitted that
an intergovernmental organization can delegate its inherent judicial
powers to another organization, by conferring upon the courts of the latter
jurisdiction in respect of its internal disputes stricto -sensu, even if there
is no relevant provision in its constitution. Its power to delegate its judicial
powers in respect of extended jurisdiction depends upon an interpre-
tation of the act conferring such jurisdiction upon the organization. The
other organization can accept such jurisdiction for its courts even if there
is no relevant provision in its constitution, as long as no provision pre-
cludes such extension of the competence of its courts. , ;

“No example is known of internal courts of one organization having
“assumed jurisdiction in internal disputes of another organization if one
of the organizations had failed to make a provision to this effect. Indeed,
" it is submitted that no internal court of an organization could consider -
itself competent in organic disputes of another organization unless the
" court’s statutes empowered it to adjudicate such disputes and the other
organization concerned — or its constitution — had accepted its competence,
in general or for any particular dispute. In the absence of such delegation
of judicial power, by mutual consent or by constitutional provisions, the
organic jurisdiction of an intergovernmental organization must be exclusive -
vis-a-vis other organizations, in its judicial as well as in its legislative and
" administrative aspect®?). In this respect the same principles must apply
" between intergovernmental organizations as between states *!) and as be-
~ tween a state and an intergovernmental organization **). FRPRES

5

- 249) In 1955 the Director-General of UNESCO contested, for certain given reasons, the -

. competence of the ILO Administrative Tribunal to adjudicate upon certain disputes be-

tween UNESCO and four of its officials. His objections were, however, rejected by the
“Tribunal (International Law Reports, 1955, p. 777) and, on appeal, by the International
Court of Justice in its advisory opinion on Judgments of the Administrative Téibunal of
the ILO upon Complaints Made against the UNESCO (ICJ Reports, 1956, p. 77)...

_ 20)-On the question of whether the court of one organization is entitled to decide
" questions of the internal law of another organization as preliminary issues,
see below, Chapter VIII B, , < o e

1) BYIL, 1961, p. 448, ¢f. Hackworth, Digest of International Law vol. 4,

. pp. 732-4. » R S

252) Below, Chapter VII'A-C.
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‘Chapter VII: NATIONAL COURTS

- National courts are theoretically in the same position vis-d-vis internal
disputes-of intergovernmental organizations as are internal courts of other
intergovernmental organizations, but in practice their position is different.

A Disputes Arising under Organic Jurisdiction

No examples are known of an intergovernmental ‘organization having
conferred competence 'upon na,ti?)na;l courts in respect of its V'inte‘rnall, -
~organic disputes. Nor are states known ‘to have conferred upon  their
national courts competence in such disputes. Agreements delegating certain
internal legislative and/or administrative powers of the organization to
the appropriate organs of the host state — notably in respect of social in-
_surance — may imply that the national courts of thé host state will be =
" competent in disputes relating to the delegated powers, in the same manner ‘ ’
as the UN Administrative Tribunal has been given competence in disputes
relating to the legislative and administrative powers delegated to the UN
and the UN Joint Staff Pension Fund by the specialized agencies %), But
these disputes will usually be of an external, rather than of an internal -
nature. Thus, if the organization submits to the social security- system of -
the host state in respect of its officials, as some organizations have done,
it will usually be implied that the national courts of the host state shall
- be competent in disputes arising between the officials and the social security -
agencies of the host state. These disputes are not internal disputes arising
out of the internal law of the organization, but external disputes arising
out of the municipal law of the host state and involving parties, one of
‘which is not subject to the organic jurisdiction of the organization. .

The question of the competence of national courts when the organi-
zation has not conferred jurisdiction upon them, has been dealt-with in
several decisions by such courts in disputes concerning the relationship of -
‘employment._ In most of these cases officials sued the organization before
2 national court for-indemnities for termination of .l;hﬂiifkemployment’with
the organization. Except for- certain cases involving the UN 24), the courts

21) Above, Chapter V. TN L

1) National courts have assumed jurisdiction.in three siich casés involving the UN. In
at least one of these (Schuster v. UN Information Centre), the UN had failed to invoke
its exclusive jurisdiction in internal matters.. Although such failure does not in:itself neces-
sarily. confer jurisdiction upon. national courts, it ‘cannot be expected that these shall be
aware of rights of: the organization if its representatives- have not drawn' them' to  their

. attention. In the two other cases (Annual Report of the Secretary-General, 1953-54, pp.
~106-7), the courts appear to have ignored completely obtaining rules of international law,

Lt © o nttp/iwww.zaoerv.de e D SR
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declined jurisdiction, even though the organization had its héadquarfei‘s
and the official had been hired and performed his duties, in the territory
of the state to which the court belonged, and despite the fact that. the
official concerned was a national of that state2). Not even the risk of
denial of justice could induce the national coutts concerned to assume
jurisdiction, inasmuch as they declined jurisdiction, even in those cases
where the organization itself had no internal tribunal which could settle
the dispute judicially **%). In one case, where the orgamzanon actually did
have an administrative tribunal which was competent-in the matter, no
reference was made.in the judgment to this fact 7). The refusals of the
'~ national courts were not based upon the immunity of intergovernmental
“ organizations from suit in municipal courts ratione personae—but on the
fact that the suits concerned matters which were within the excluswe
, ]UI’ISdlCtlon of the organization (incompetence ratione materiae). By. 1mpI1—
 cation, if not expressly, these decisions recognize both the power of the
-organization to decide disputes in such matters—by admmlstratwe or ]udl-
c1a1 procedures and the exclusiveness of this power 2¢).”

'The reasoning in some of the decisions referred to seems to- indicate:
that the courts concerned would ex proprio motu (ex officio) have con-

sidered themselves incompetent ratione materiae even if the Organization -

_had accepted their jurisdiction?). But in onecase the national court
assumed jurisdiction on the basis that the 'organization was considered by
the court to have accepted its jurisdiction by not raising any. objection
on- that ground ). Thls Judgment may not conform ~with the general I

masmuch as they dlsregarded also treaty provisions on the unmumty mtzone personae “of
the UN. In all known similar disputes of ot h er organizat 1 ons. nanonal courts
have declined jurisdiction.
© - 5) See the judgments cxted in the followmg notes and in Nordlsk Tldssknft 1964 ‘
p- 53, riote 123.
<L 25") Profili v. International Institute of Agnculture, anxsta & dmtto mternazxonale'
“vol. 23 (1931), p. 386, and Chemidlin v. International Bureau of- Wetgbts and Measures,
excerpts in Nordisk Tldssknft, 1964, p. 20, and in-Aniiual Digest of International Law
Cases, 1943-45, p. 231. Indeed, mun1c1pal courts are less hesitant to infringe upon the
priviléges and immunities provided for in. the ~constitution, invoking: the absence of any-
other competent court (demal of justice), than they -are to. infringe upon. the internal
autonomy not provided for in the constitution, cf Avenol v. Avenol, Annual Digest of :
International Law Cases, 1935-37, Case No. 185. -
257 Digz Diaz v. Umted Nations, cf. art. 24 of the Statute of ‘the UN Admlmstratwe
Tribunal,
- 258) Gee notably Prole; v. International Institute of Agriculture. :
#9) Chemidlin v. International Buteau of. Wengts and Measures. But see Prolez v
International Institute of Agriculture.
200) Schuster v. UN-. Informatwn Centre, cf note 254, — Belgxan and ‘American
" cotirts have accepted jurisdiction in actions brought by the UN against f or mer officials

-
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principles of the procedural international law of other states. But as a
matter of public international law the Court was of course entitled
to assume jurisdiction, if the UN had really consented.
~ If national courts decline jurisdiction in cases involving off1c1als, then
there is all the more reason why they should decline jurisdiction in the
- even more typically internal disputes between and within organs which
have no distinct legal existence outside the orgamzanon. In disputes in-
volving members of the organization —i. e. sovereign states actmg as such~
‘municipal courts obviously have no jurisdiction. ~
~ The decisions referred to above conform with the many cases in whlch
nauonal courts have declined ]unsdlctxon in dlsputes between foreign -
governments and their offxclals serving in the country of the court and
possessmg the nationality of tha,t country 2¢1). Neither the judgments relat- -
- ing to officials of forelgn states, nor those relatmg to’ officials of inter-
- governmental organizations, state whether the. incompetence is merely a -
‘matter of the municipal (procedural international) law of the state con-
_cerned, or whether it derives also from public international law, in the’
‘sense_that national courts are barred under public international law -
‘from adjudicating upon orgamc disputes of another state or of an'inter-:
governmental organization. It is submitted that the latter is the case. It
would be entn'ely improper for an organ of one state in this manner to
intervene in the internal funcuonmg of the administration of another
sovereign state or of an organization of ~sovereign states. It is thus. sub-
mitted as a general rule, applicable to intergoVernmental dr’ganizations as
well as to- states, that the organic jurisdiction is exclusive even in- its
 judicial ‘aspect. National courts may hot, under international law, assume
 jurisdiction in internal disputes relating to matters falling under the organic
jurisdiction of an intergovernmental organization %) or of another state,
unless the organization or the other state concerned has recognized their
competence. ‘Such recognition can not be inferred from art. 183 of the
consututxon of the European Economic Commumty or art. 155 of the

‘for reimbursement of overpayment of salary (below, note 272). These. disputes, however,
must properly be considered as external, involving. questions of the internal law of -the
organization only as a preliminary. issue, cf below, Chapter VIII A. Cf. also above, Chap-
ter IV A, on. disputes with former member states of the Bank and the Fund.
[ #%1) See the cases reported in Hackworth, Dlgest of Intérnational Law vol. 4,
pPp- 732-34. :
262y Miinch appears to assume t;he contrary, in respect of the “contracts of employ- ’
ment” of the officials of the European Coal and Steel Community (Gegenwartsprobleme
des internationalen Rechts und der Rechtsphxlosophle, Festschrift fiir Rudolf Laun, Ham-
" burg 1953, p. 138), The-validity of this assumption cannot be admitted, not even if meant
asa specml rule of the European Coal and Steel Community,’ cf above, Chapter TII'F (1)
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constitution of EURATOM Wthh prov1de’ «Sous réserve des compétences -

attiibuées 3 la Cour de Justlce par le présent Traité, les litiges auxquels
- la Communauté est partie ne sont pas, de ce chef, soustraits & la com-
pétence des juridictions nationales»26%). Not can it be inferred from any

constitutional or other provision which waives the procedural immunity
of the organization concerned, such as that contained in art.1 of the
Protocols on the. Privileges and Immumtles of the European Communities -

~and in art. VII3 of the constitution of the International Bank for Re-

construction and Development. Even if the organization should have ad-
mitted the competence of national courts in certain organic fields, the
national court may be debarred, as a matter of its own mumcxpal law,
from assuming jurisdiction in internal- disputes of other sovereign entities,

~unless the state under which it belongs has expressly extended its juris-

dlCthn. . )

_ B. Dzsjmtes Ammg under Extended ]umdzctzon
The position is different with regard to dlsputes arising under the

extend ed internal law of the organization (i.e. law enacted by virtue = -
-of terntorlal or personal ]unsdlctlon conferred upon it, in its constitution . -
- or elsewhere), even if the dispute is one between partles ‘both of Whlch\, =

are subject to its jurisdiction. . :
-If a'dispute between two nationals or remdents of a'state arises under
its territorial or personal law, the dispute will usually be submitted to the

‘courts of that state. But if they bring the dispute before the courts of

another state, then these are not debarred’ from assuming Jurlsdlcnon by
the mere fact that the dispute arises out of matters which are subject to

~the non-organic jurisdiction of the former state. If competent under. its -

own law" of venue, and if this law is not excessively ‘liberal, the court

can assume jurisdiction and can apply, in accordance with its own law
~ of ‘conflicts, the substantive law of the former state. The court can inter-
- pret this law, and probably may even review the va11d1ty of non-orgamc ;

acts of the foreign state itself, if the municipal law. of the court permits

‘ th1s since the so-called act of state doctrlne is not recogmzed as

a rule of public international law 204),

- 263). Emphasis added. The German text is not so clear, but must mean the same. Cf also 7

“art. 40, third paragraph of the CECA constitution.

264) The International Law Assoclatlon, at its Fiftieth’ Conference, adopted on thie basis ,

of a report listing cases going one way in some countries and another way in other coun-
- tries, a resolution stating that “the so-called Act of State Doctrine is not a rule of Inter-

national Law. A state whose courts refusé to apply that Doctrine does not violate Inter-

_national"Law”, (Report of the Fiftieth Conference, Brussels 1962. Cf Op p enheim,"

International Law vol.'1, § 115 aa. See, however, below, p. 94.

6 ZasRY,Bd. 24/1
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~ As for disputes arising out of the non-organic law of an intergovern-
mental organization, it is similarly submitted that the internal courts

~ of the organization, or its administrative organs, do not have exclusive

competence unless this follows from the treaty or other act which confers
extended jurisdiction upon the organization and unless such treaty or other

act is binding upon the state under which the ndtional court concerned -
- belongs. The constitutions of the European Communities contain certain
" provisions conferring exclusive competence upon the High Authority, the .
Commissions and the Court of Justice of the Communities %), and national

courts have been faced with the problem of. the ‘application and inter-

" pretation of these provisions2%). In so far as no such exclusive competence

can bé derived from an act which is binding upon the national courts

- concerned, these are probably not in principle prevented from adjudicating

upon disputes arising under the extended internal law of the organization

between “parties subject to its 'ju’risdiction‘.iAnd “such disputes may well -

come within the competence of national courts as laid down in the pro-

cedural international law of the state concerned 2¢7). Thus the Court of

vol. 41 (Paris 1953), pp. 234-5. The Court of Justice of the European Communities has

" stated that the fact, that arts. 169 ‘and 170. of the constitution of the European Economic

Community permit the Commission and mémber states to sue before the Court a member
state which has failed to fulfil its obligations under the constitution, does not deprive
private parties of the right to invoke the same obligations in national- courts (Cour de
Justice des Communautés européennes, Recueil de la Jurisprudence de la Cour,vol. 9,p. 25).

206) Landgericht Stuttgart, 10 August 1953 (Stadt Stuttgart u.a. v. Oberrheinische Kob- '

len Union), Recueil Sirey, Jurisprudence, Année 1954, Quatriéme partie, pp. 1-9. = -
207) In one very special case the constitution even provides expressly for appeal to
national courts. However, this concerns disputes of municipal law which have been referred
for decision to the organization, rather than disputes arising purely out of the internal law
of the organization. The relevant provisions are § 7 of the Agreement between the United
States and the Federal Republic of Germany Regarding the Validation of Dollar Bonds.of
German Issue of 27 February 1953 (UNTS vol, 223, p. 167), art. III. of ‘a companion
agréement of 1-April 1953 (UNTS vol. 224, p. 3 and arts: 9 (5), 31 and 33 of the German
Validation Law of 25 August 1952. Under these provisions owners of bonds which have

-been denied validation by the Board for ‘the Validation of German Bonds in the United - -

States, may appeal inter alia to national courts, and ‘have indeed done so (Abrey v. Reusch,
153 F. Suppl. 337, summarized in AJIL vol..52 [1958], p. 347). The Board is a joint United
States-German agency, established under '§ 2 of the Agreement, for the sole purpose of

 deciding upon the validation of bonds- which have not been validated by the German

member of the Board. Under § 2 of the Agreement the United States Government expressly
“consents to the said Board’s conductingits operations within the territorial jurisdiction of the

United States” and accords to the German representative on the Board “such privileges and
- immunities normally accorded by it to diplomatic representatives of foreign governments

as may be necessary to enable him propetly to carry out his responsibilities”. -
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" Justice of the European Communmes has no competence in dlsputes be— .
© tween private enterprises, unless this has been provided: in the ‘municipal
law of a member state®s). Should therefore a dispute arise, e.g. between
two German enterprises, concerning the interpretation of the constitution
of the European Coal and Steel Community or of the decisions of its
organs, German courts would be competent, although it follows from the -
express provision in art. 41 of the constitution that they ‘would have to
ask the Court of Justice of the Community for a preliminary decision
on any question as to the validity of the decisions of the High Authonty
or of the Council®*%). In the other European Communities the situation
1is different, since their constitutions prov1de ‘more broadly that the Court
~ shall : :

statuer, 2 titre préjudiciel, ~

a) sur Pinterprétation du présent Traité; : :

b) sur la validité et l’mterprétat:lon des actes. pris par les institutions de la

Communauté 270),

" C. Concluszon. Delegation

; The conclusion is thus that—while the competence of 1nternal :
courts of 1ntergovernmental orgamzatmns (as well as that of national :
courts of states) is exclusive, vis-d-vis a (foreign) national court, ~with

- regard to internal disputes arising out of matters falling under the organic
jurisdiction of the organization or the state concerned — the competencef
of these courts is not exclusive under public international law with 1 respect
to- “internal” disputes arising out of. matters: falhng under the territorial )
or personal jurisdiction of the organization or state concerned, unless this ‘
follows from ‘specific provisions. With the latter reservation, national

, courts are therefore, in pr1nc1ple, not barred under international law from

'ass‘umlng jurisdiction, even without delegation, in respect of the second
. type of internal disputes of an intergovernmental organization;. and may
~even review the validity of the acts of the organization #1). ,
 In respect of internal disputes arlsmg out of matters.falling under the
‘organlc jurisdiction of the organization, however, national courts are
not entltled under 1nternat10nal law to assume’ Junsdlctlon unless the

S ooees) CECA constxtutwn, art. 43. The correspondmg provxslon in the constitutions of the
CEE, art, 183; and EURATOM, art. 154, is confined to dlsputes between member states.
269) Below, Chapter VIIT A, .
210y CEE, art. 177; EURATOM, art. 154, cf. the three cases cited below, p. 87.
* 27) ‘The latter is also pointed out by Wengler in: Annuaire de IInstitut de droit
international vol. 45 (1954 1), p. 282, in general terms, w1thout ‘making an exceptlon for
~acts made in the-exercise of organic )unsdlctlon : : .
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organization has delegated its powers. However, such delegation to
national courts would in most cases be inappropriate, since it would
prejudice the independence of the organization and the equality of its
_member states. But this does not necessarily mean that an intergovern-
mental organization would be legally barred from conferring jurisdiction
upon national courts in certain special types.of internal disputes, and to
render such jurisdiction compulsory in cases where it is entitled to confer -
. compulsory jurisdiction upon its internal courts. ’ l
- Chapter VIII: PRELIMINARY QUESTIONS S
(QUESTIONS iPRE‘]’UDICIELLEs') 'OF ANOTHER LEGAL SYSTEM -

" Disputes which are properly brought before the courts of one juris-
" diction, in accordance with the applicable rules-of international competence
(procedural international law), may be governed in some of their aspects
by the law of another jurisdiction, in accordance with the relevant rules.
of conflict of laws. Whenever the. conflict rules refer to another legal =
system, the court before which the dispute is brought will have:to decide,
- “as a question: préjudicielle (since no equivalent term is known to be used
' in English legal terminology, “preliminary” issue will be used in.the fol-
lowing, although, normally, this term is used in a different sense), what
is the law of that system on the question concerned. If this is in dispute
“between the parties, the (questions arise,’ (1) whether ‘the court is entitled
itself to interpret the foreign law concerned, and (2) whether it is bound
by a relevant judgment of a court of the foreign jurisdiction concerned
(pronounced in a dispute between ‘the same parties on the same question —
res judicata). o , o SRR
" ‘These questions must be considered separately with regard to: (A) Pre-
~ liminary questions of the internal law of an “intergovernmental organi-
zation arising before a national court, (B) preliminary questions of the
internal law of one organization arising before the courts of another orga~
nization, (C) preliminary questions of municipal law -arising before an
IGO court, (D) preliminary questions of international law arising before
“an IGO court, and (E) preliminary questions of the internal law of an
intergovernmental organization arising before an international court. -

A. Questions of the Internaljlaw of an OrganiidtiOn Arising
: I . before National Courts :

: Qu'evst‘idnsufof IGO law 'ma’f-y,ﬂeasily arise as_prg‘zli‘mi‘nary issues_ before .

‘national courts. Thus,fthe'qUestion of who is entitled to act von:bghg.l'f' '

) - - ;'v__httb://wv;)w.zaoerv.'dé‘ R LA T I
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of the organization vis-d-vis third parties; e.g. forthe purpose of conclud-
ing contracts, must be determined according to the internal administrative
law of the organization, not according to the company law or the adminis-
trative law of the state whose law governs the other aspects of the dispute.
Similarly, if the organization brings a claim in a national court against
a former official for reimbursment of overpayment of salary, the national
court may have to determine, as a preliminary issue, what amount of
salary the official was entitled to, in order to decide whether ovetpayment
has in fact taken place. This question-too must be determined on the basis
of the internal law of the organization 7). '

(1) Can the national court interpret the organization’s law?

It is submitted that national courts may themselves interpret the internal
law-of the organization, unless prevented by a treaty provision®?) or by
an application by analogy of the act of (foreign) state doctrine if this
doctrine is applied in their municipal law *’%). However, as already pointed
out, the act of state doctrine is not recognized as a limitation of public
_ international law 2%), although it probably constitutes such a limitation in

respect of acts performed in the exercise of organic jurisdiction.
 'The constitution of the organization concerned may preclude the natio-
nal courts of member states from reviewing the validity of acts of the
organization, by providing for another exclusive mode of settlement of
disputes in this respect®¢). An example of such limitation upon the

.. ¥2) The UN and UNRRA have brought some actions of this kind, but the available
reports of the judgments (Annual Report of the Secretary-General; 1952-53, p. 149; Annual -
Digest of International Law Cases, 1949, Case No. 114) do not specify which law. was
applied. - - o Lol ; ‘ _
23 Cf. par. IV (h) of the resolution on Recours judiciaire 3 instituer contte les déci- -

sions d’organes internationaux, adopted by the Institut de droit international (Annuaire,
vol. 47 [1957 1I], p. 479), and Wenglers draft articles, art: 1 (ibid.; vol. 45 [1954 1], -
p. 269). - : o e

*)-Cf. Oppenheim, vol. 1, § 115aa. See also Hewitt v. Speyer et al. (250 Fed.
367, 371 [C.C. A. 2d, 1918]), where a United States federal court took the principle to
be incontrovertible in both countries concerned (Utited States and Ecuador) that the -
national courts “will not adjudicate upon the validity of the acts of a foreign nation
performed in its sovereign capacity” (Hackworth; op. cit. vol. 2, p. 18). On the ~
limitation of this doctrine, in accordance with the public policy doctrine, insofar as extra-
territorial -effects are concerned, see e.g. Binskd a Hutni Spolecnost; ndrodni_podnik v.:
Habn et 4l., decided by a Danish court in 1952 (Text in Ross and Foighel, Studie-
bog'i Folkeret [Copenhagen 1954], pp. 270-1). - . S

215) - Above, note 264, . o T s

*%) Wengler, in a report to the Institut de droit international on Recours judiciaire
A instituer contre les décisions d’organes internationaux, may not intend to go.any further
when he states that, unless a special procedure for judicial review
of decisions by international organs has been established,
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competence of the national courts of member states is provided by art. 41
of the constitution of the European Coal and Steel Community, which (by.

- analogy to the act of state doctrine) provides, that the Court of Justice
of that organization has exclusive competence ‘

* pour statuer, & titre préjudiciel, sur la validité des délibérations de la Haute
Autorité et du Conseil, dans le cas ol un' litige porté devant un tribunal

_ national mettrait en cause cette validité®?). S e
Another limitation may be found in art.40, third paragraph, which
provides that disputes between the Community and third parties en debors
de Papplication des clauses du présent Traité et des réglements. d’applica-
tion shall be brought before national courts. This provision clearly implies
that national courts of member states may ‘not consider disputes arising
under the (organic or extended) law of the European Coal and Steel Com-
__munity, if the organization itself is a party to the dispute. It does not
follow so clearly from article 40 that national courts are prevented from
considering questions of the law of the European Coal and Steel. Com-
munity (other than the validity of its acts) if these arise merely -as pre-
liminary issues in regular disputes of municipal law, but writefs on the
subject seem to interpret the provision in. this sense?’®). The position in

the validity of such decisions' may be contested ‘at any ‘time and before any institution
(instance) in accordance with the general rules of international law (Annuaire de I'Institut
de droit international vol. 45 [1954 I, p. 266). He appears, however, to have been thinking
only of disputes involving states and thus of the right of interference of internat io-
nal ratherthan national courts (ibid., pp. 266 and 283). -~ = S
277) Cf. art. 65 (4) and Stadt Stuttgart u. a. v. Oberrbeinische Koblen Union, cited’
“-above, note 266. ) - . : o
For a discussion of art. 41, see Valentine, The Court of Justice of the European:
Coal and Steel Community (The Hague 1955), pp. 122-4. - ) S
. See generally on the complicated question of conflicts of jurisdiction between the
Court of Justice of the European Coal and Steel Community and national courts, art. 90
of the CECA constitution and Cahiers de la Fondation nationale des sciences politiques
vol. 41 (Paris 1953), pp. 234-5. : ) TR ‘ :
‘Wengler, in his report to the Institut de droit international on Recours judiciaire a
instituer. contre.les décisions d’organes internationaux, proposed to extend the rule ex-
pressed in-art. 41 to other organizations ‘which establish judicial procedures for the settle-
ment of disputes on the validity of their decisions (Annuaire de I'Institut de droit inter-
' national vol. 45 [1954 I]; p. 269, att. 1), but the Institut did not adopt a-clear rule on the -
-subject (ibid., vol. 47 [1957 II], p. 479, par. IV (h) of the resolution). . . S

- ) Reuter, La Communauté Européenne du Charbon et de P'Acier (Paris 1953),
p. 79, states that the provision is obscure, but .that it «semble indiquer que il y avait
matitre & applicatiom du Traité, il y aurait ‘au moins question préjudicielle devant les -
tribunaux mationaux». Valentine, The Court of Justice of the European Coal and
Steel Community (The Hague 1955), p. 120, understands this to mean that the preliminary
issue must be submitted to-the Court of the European Coal and Steel Community, but
suggests; as'an alternative interpretation of art. 40, that “national tribunals are not com-
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this and’ other respects has been made much more clear in art. 177 2%) of |
* the constitution of the European Economic Community and art. 150 of
the EURATOM constitution. These provisions are identical and read:

La Cour de Justice est compétente pour statuet, 3 titre pré]udlael
a) sur l'interprétation du présent Traité,

b) sur la validité et Pinterprétation des actes pris par les institutions de la

Communauté,

c) sur Pinterprétation des statuts des orgamsmes créés par un acte du Consell
sauf dispositions contraires de ces statuts.

Lorsqu’une telle question est soulevée devant une Jundxctlon d’un des Etats
membres, cette juridiction peut, si elle estime qu’une décision sur ce point est
nécessaire pour rendre son )ugement, demander ala Cour de Justice de statuer
sur cette question.’

Lorsqu’une telle question est soulevée dans une affalre pendante. devant une
Jurldlcnon nationale dont les décisions ne sont pas suscepubles d’un recours

. juridictionnel de droit interne, cette ]urld1ct1on est tenue de SalSll’ la Cour de
Justice. v

- While the scope of the relevant provisions of the Coal and Steel Com-
munity has not been clarified by the Court, the prov1s1on of ‘the Economic
Community has, at the time of writing, been applied in three decisions

- which, inter alia, defined its scope 2). In pa'rticular, it has been held that -
if the Court has already rendered a décision a titre préjudiciel on a sub-’
stantlally identical question in an analogous case, ‘national courts are
under no obligation to submit the question anew if it arises in another
case, but they may do so if they find it desu'able 281y,

(2)Isa mmonal court bound by a ]udgment rendered by an I GO court? -

' This quest1on has already been con51dered in another context #2). As
' explalned there, ‘the answer depends on the procedural 1nternaqonal law

v

petent to consider cases concerned with the. apphcatlon of ‘the Treaty, even if there has
been an authoritative rulm.g upon that issue as a preliminary question”. This probably goes
_too far; unless Valentine is thinking only of cases concerned exclusively w1th the -
law-of the Community. :

~219) Cf. also arts. 164, 173, 183 and 184.

- 280) Société kledmg'verkoophedmf de Geus en Uztdenbogerd contre (1) Soczete de droit
allemand Robert Bosch GmbH, et (2) Société Anonyme Maatschappij tot voortzeiting van
de Zaken der firma Willem van Rijn (Cour de justice des Communautés européennes,
Recueil de Ia jurisprudence de la Cour vol. 8, p. 89); N. V. Algemeene Transport- en ex-
peditie onderneming van Gend & Loos contre Administration fiscale Néerlandaise (ibid.,
vol, 9, p. 1) and Da Costa en Schaake N.V. Jacob Meijer N. V. Hoechst-Holland N. V.
contre Administration fiscale Néerlandaise ( ibid., p. 59).

281) See the last of the three cases cited in the precéding note
282) Above, pp- 33-39, 44 and 54.
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" of the state to which the court belongs. This law, which has been framed
with a view to judgments of foreign national courts, should, as far
. as-possible, be applied by analogy to ;udgments pronounced by the internal
courts of intergovernmental orgamzatxons 283),
B Questzons of tbe Intemal Law of one Orgamzatzon Ansmg v
before Courts of Another Orgzmzzatzon '

( 1) Express provisions:, UN Joint Staff Pension Fzmd

~ The: problem of a question. of the internal law. of one orgamzatlon :
arlsmg as a prehmmary issue before a court of ‘another- orgamzanon, has
been raised with tegard to judgments rendered by the UN Administrative
Tribunal upon applications alleging non-obsérvance .of the regulatlons of
the UN Joint Staff Pension Fund?®), The UN ]omt Staff
Pension Board, -at its fourth session- in-April 1953 ‘recorded: its under-
standmg that : :

full faith, credit and’ respect should be glven to the proceedmgs, decmons and

‘jurisprudence of the- Admlmstra,nve Tr1buna1 ‘if any, of the agency “concerned.
relating to the staff regulauons of that agency as well as to the established
procedures for the i interpretation of such staff regula'aons 285),

The UN Admlmstratlve Tribunal has thus to recognize as: bmdmg (res
judicata) any relevant judgment of the administrative tribunal of the spe-

' cialized agency concerned. The latter part of the understandmg -appears

" to imply, furthermore, ‘that the UN Administrative Tribunal shall not
itself decide prehmmary questions of the internal law of employment-of -
a spec1ahzed agency, if the agency has established an administrative tri-
bunal or other procedures for the binding settlement of such questions. If
this is the correct interpretation, the “understanding” apparently implies
that the preliminary question shall be referred to the -appropriate organs
of the agericy concerned for bmdmg decision, before the UN Adminis-
trative Tribunal dec1des the main issue. Thls Would then apply for example

28") Wengler, in his draft amcles on Recours judacxalre A instituer contreles
““décisions d’organes internationaux, proposed, in art, 3; that «le jugement du tribunal inter-
national aura force dé chose jugle envers tous les membres de Porganisation ayant qualité
pour prendre part & la procédure, envers 'organisation elle-méme et 'organe qui a rendu
la décision attaquée» (Annuaire de Plnstitut.de droit international vol. 45 [19541],
p. 269). It is not clear whether this proposal, which was not included in the resolution
_.adopted by the Institut, also related-to decisions of internal courts of the organization,
and whether the decisions were to be bmdmg upon na t ronal courts and not merely
upon international courts. R R R i
-284) See above, Chapter VL. o “.
285). UN, OR GA IX, Suppl No. 8 p.2; text also in UNTS vol 394 pp: 335—6
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~if there is dlsagreement as to whether the contract of the official with
his organization is of such duration as would make him' eligible, under

- art.II or art. IT bis of the Regulations of the Pension Fund 2%), for full

or associate participation in the Fund. — The “understanding” has been
quoted in the preamble of the agreements which have been concluded be-
tween the UN and each specialized agency concerned and which confer
jurisdiction upon the UN Administrative Tribunal in disputes arising out
of the regulations of the Pension Fund 2%). This reference probably unphes
that the “understanding” shall be bmdmg upon the Tribunal in the exercise
" of this jurisdiction, if this.does not follow: already from the recording of :
,the understandmg by the UN Jomt Staff Pens1on Board.

(2) Wben no provision’ bas been made

The quesnon arose in 1957 before the ILO Administrative Trlbunal,
adjudicating in a dispute relating to a dismissed official of the Inter-
natiohal Telecommunication Union. The plaintiff based her case, inter
alia, upon an allegation that the attitude taken by the organization’s

. Medical Adviser towards her.was one of hostility, traceable to an earlier

dispute having arisen out of a diagnosis established by him in connection
with a sickness contracted by her when shé was employed by the United

. Nations in Libya, and that he had formulated reservations at the time of

her engagement by the International Telecommunication Union, on the .
basis of medical records established when she ‘was employed by the United
Nations. The organization replied that the earlier dispute, submitted to
the Administrative Tribunal of the United Nations; was res judicata and

might not therefore be brought before the ILO Tribunal. The Tnbunal N

stated

Consxdermg that the facts previous to the engagement of the complamant’
by the defendant organization have already been the subject. of a decision
" by ‘the United Nations Administrative Tribunal and may therefore not be
considered, in keepmg w1th the prmmple of res ]udzcatu pro veritate.
babetur?38); : ;

Prejud1c1al issues of the law of one orgamzatxon may arise before the’
“courts of another organization also in cases where a special relationship
has been established between the two organizations, by agreement between

g 28") Above, note 245.
287) See, for example, UNTS, loc. cit., note 285. - .
288) JLO Administrative Tribunal, _Iudgment No 27, In ré Mach, 13 July 1957 cf
Suzanne Bastid in: Recueil des Cours vol. 92/(1957 I1), p. 508. ,
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them, by one organization becoming a member of the other 2%), or by one
organization acceding to conventions concluded under the auspices of the
" other2®). If in such cases the'relevant documents contain no other ‘indi-
cation, it is submitted that IGO courts, like national courts, are under no
general obligation of international law to refrain from considering, as
preliminary issues, questions of the internal law of another intergovern-
mental organization. But they ought, as a matter of their own internal
law, to adopt the prmc1ple laid down by the UN Joint Staff Pension
Board, if the other organization has-a court to which the question can be
submitted. In partlcular they should do so if the preliminary question
arises under the organic jurisdiction of the other organization concerned
- orif it is one of the validity of an act of that organization.
~In thesame vein; IGO courts, like nat1ona1 courts, are under no general"
obligation of international law to recognize as binding judgments of inter- .
‘nal” courts of other organizations®"), unless this has been specifically
provided or unless the dispute concerns matters which are under the exclu-
sive organic jurisdiction of the other orgamzanon 202)  Nevertheless, even’
. in other cases the court should not inquire into the merits of a-case which
" has already been decided. by a competent court of another organization.
It ought, as a matter of .its own internal law, to recognlze the Judgment .
of the other court as bmdmg e : :

C. ‘Questions of Municip'al Law Arising before Conrts of the Ofgam'zation

 The problem of a quesuon of mun1c1pa1 law arising as a preliminary
issue before an IGO court has been raised by German writers with regard
to the Court of Justice of the European Coal and Steel Commumty The
- majority of these writers appear to take the view that the Court is free .
to decide any preliminary questions of municipal law, and that it is

28") Nordisk Tldssknft, 1964, pp 25-26, cf. pp. 64-66; see for exa.mple the agreement
of 29 January 1963 for the Establishment in Cairo of a Middle Eastern Regional Radio-
isotope Centre for the Arab Countries, under which officials of the Agency. will work at
the Centre, which is a separate intergovernmental organization.

200} See for example the agreement cited ibid., p. 65.

291) Suzanne Bastid, loc. cit. above nove 288, states broadly «Les déc:sxons des
tribunaux admmlscraufs internationaux ont Iautorité de la chose j jugée.en ce sens que les
points tranchés ne peuvent &tre remis en question devant ure autre instance». It is submitted
that if this statement is intended to express a rule of international law, it applies
. -only to internal; organic disputes (between the organization and its off1c1als, cf. below,
under F), not to judgments rendered pursuant “to those . provisions {cited above,
- Chapter ITI'B [3]), ' which confer upon them jurisdictionin exter na 1 d1sputes
Toe92) Below, under F; -
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not bound by any relevant ]udgment of a national court?®?). Jerusalem
takes the extreme contrary view, that the Court of the European Coal and
Steel Community cannot decide anly legal questions within the competence
of a member state, even if this arises as-a prehmmary issue in a dlspute‘ -
within the competence of the Court**). : :

It is submitted that there is no general rule of 1nternat10nal law which
would compel the Court of the European Communities or other IGO
courts to take the position suggested by Jerusalem®%). Nevertheless, as -
a matter of its own internal law, it would be reasonable for an IGO court
to recognize the binding force of relevant judgments of municipal courts.
This would, incidentally, be necessary in order to secure recogmnon of
its judgments by courts of such non-member states as recognize foreign
judgments as binding only on condition of reciprocity 2*¢). The court might
even do well to refer certain or all preliminary issues of municipal law in-
dispute between the parties to the natlonal courts: concerned as proposed
by Jerusalem. -

- However, these are questlons which must be solved in the hght of the
special nature, purposes and powers of the organization concerned. Any
policy adopted by or in respect of the Court of Justice of the Eufopean
~Communities therefore is not necessatily suitable for other organizations.
Indeed, the majority view of the German writets appears to be based upon
a concept of the European Coal and Steel Community as an entity on
the lines of a federal state, in which federal courts are considered sup‘eriof
to the courts of the several states, while Jerus alem’s dissenting view
is based upon the view that the Community is a common organization
of the member states and on the same hierarchical level as these. As a
~matter of fact, the European Communities are a combination of both,
since in-certain respects they have supra-national powers within the mem-
ber states, whxle in other respects they are merely intergovernmental orga-
nizations of the consultative or operational type, acting within their own
legal sphere which is distinct from that of the member states.. However,
questions of the municipal law of the member states are more likely to-
‘arise before the Court of the Communmes in the forme«r fields.
o ®) Ophiils in: Neue Junstlsche Wochenschrift vol 4 (1951) P 696 in fmc,
Schlochauer in: Archiv des Volkerrechts vol. 3 (1951/52), p. 396, citing also Ule -
“in: Deutsches Verwaltungsblatt vol. 67 (1952), p. 71.
w2y Jerusalem,; Das Recht der Montanunion (Berlm 1954), p. 61, cf. p: 60 in fme
-295) But see below, “under F, on the binding force of judgments in disputes arising out
of matters of organic jurisdiction. :
- 288)-Cf. above, note 113. In member states the Judgments of the Court of Justlce

 of the European Communities are binding by virtue of art. 44 of the CECA _constitution,
art. 187 of ‘the CEE constitution and art. 159 of the EURATOM constitution. )

http //www zaoerv.de

© 1964 Max Planok Institut fur auslandlsches offentllches Recht und Volkerrecht R

b i RS


http://www.zaoerv.de

92 ‘ : S_eybe'rstedr ' -
D. Questzons of Internatzonal Law Arising before Internal C'omts

Internal courts of mtergovernmental organizations must — like natlonal
~ courts — decide any preliminary questions of international law which may
- arise out.of an internal dispute duly submitted to them. They will, how-
ever, obviously consider themselves bound by a relevant ;udgment rendered
‘by an international court in a dispute between the same parties, unless
this conflicts' with the constitution of the organization to “which " the

- internal court belongs®”). Art.37(2) of the ILO constitution expressty

_ prowdes that an (internal) tribunal for the- determination of disputes -
relating to the interpretation of an Internatlonal Labour Convention shall
be bound.by “any applicable Judgment or advisory opinion of the Inter-
national Court of Justice”. However, the International Labour Conventlons
do not fall wn:hm the internal law: proper .of the orgamzatlon

E Questtons of Intemal Low Arzsmg before Internatzonal Courts

For the sake of completeness, it may also be mentioned that i internatio-
* nal courts (whose competence in internal disputes of 1ntergovernmental, '
~ organizations shall be discussed in Chapter IX) must decide any pre-
liminary questions arising out of a dlspute duly submitted to them, even
if these fall under municipal 2%%) or internal law ). But, unless the terms
of -reference of the Court prov1de otherwise, it must accept as blndlng a
relevant d_ec1s1on .rendered in -a dispute between the same parties by a -

207) Cf above, Chapter IVC-D. : ‘ S ‘

298) .Cf. below, Chapter- IX 'C (2), on the seermngly dlvergent statements of the ~
Permanent Court of International Justice in the cases coricerning the Serbian and Brazilian

" Loans in France and Certain German Interests in Upper Silesia. Even in the former cases,
where the parties had agreed to submit to the Court a dispute of municipal law,
the Court emphasized that it must apply-the. ‘municipal law as-it is ‘applied in the state
concerned. Thus, it stated, in the Serbian case: «Il ne serait pas conforme 2 la tiche pour

. laquelle elle [the Court] a_été érablie, et il ne correspondrait pas non plus aux principes
gouvernant sa composition, qu elle dfit se livrer elle-méme 3 une mterprétatlon personnelle,
d’un droit national; sans tenir compte de la jurisprudence, en courant ainsi le risque de se

 mettre en contradlctlon avec Pinterprétation que la plus haute juridiction nationale aurait’
_ sanctionnée et qui, dans ses résultats, lui paraltrait-raisonnable». (PCIJ, Ser. A, Nos. 20/21,

" p. 46). And in the Brazilian case it stated: «La Cour étant arrivée & la conclusion quil y

. a-lieu d’appliquer le droit interne d’un pays déterminé, il ne semble gutre douteux quel]e -

~ doit s’efforcer de l’apphquer comme on l’apphqueran: dans-ledit pays. Ce ne serait pas
apphquer un droit’ interne que de la.pphquer d’une manitre différente de celIe dom: il

 serait appliqué dans le pays od il est'en vigueurs (ibid., p-124).

29) Wen gler, d1scussmg the special . problem of the validity of decnslons by inter=
governmental organizations, points out two. limitations upon ‘the right of judicial recourse -
against. such dec1smns (Annualre de l’Instxtut de droit mternatlonal vol. 44 [1952 I,
pp 267—70) EE L oo
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: competent natlonal or mternal court, if this does not- conflict W1th 1nter—
national law 3®), Indeed, it cannot apply any rule of municipal or inter-
nal law which conflicts Wlth mternauonal law unless its terms of reference
0] pernnt ). ‘

F.-Binding Force of Judgments Rendered in Organic Disputes

As already suggested 302) even the courts of those states which do not

normally recognize-the binding force of foreign judgments, probably must -

recognize the binding force of foreign judgments rendered in disputes arising
out of such matters as fall under the exclusive organic jurisdiction of the
foreign state concerned, including disputes between the state and its offi-
cials arising out of the relationship of employment. Whatever attitude
_courts adopt in this respect vis-d-vis organic disputes of foreign states, it

is submitted that they must adopt the same attitude towards judgments

of courts of intergovernmental organizations in disputes arising out of such -

- matters as fall under the exclusive organic jurisdiction of the organization,

unless provision has been made to the contrary. On the assumption made

above, this means that the judgments pronounced by the numerically’ most
important IGO courts, the administrative tribunals, must be recognized
as binding by the courts of all states and of all other intergovernmental

“organizations, in so far as these judgments  concern disputes between the

* organization and its officials arising out of the relatxonslup of employment..

- Inversely, IGO courts must, on similar conditions, recogmze as binding
( res judicata) judgments pronounced by national courts in disputes falling

~ under the exclusive orgamc jurisdiction of the state concerned, or by courts

of another organization in disputes falling under its organic jurisdiction.
- An ‘example of the latter is the judgment of the ILO Administrative Tri-
‘bunal. reported above, under B, although this. judgment could also be

~seen merely as a ‘confirmation of the general submission. made under B -~

/"

that internal courts ought, as a matter of their own internal law, to re- -

. cognize-as binding )udgments rendered by courts: of other orgamzauons
(and states) ST

300) Cf. art. 38 of the Statute of the Intematxonal Court of Jusuce, whxch since 1945
provuies “The Court, whose function is to decide in acc6rdance with inter-

national law such disputes as are submitted to it...” (emphasis added), cf. below, ]

Chapter IX C (2).

1) On the position of the International Court of Just;ce and other courts whlch are:

organs of an intergovernmental organization, vis-d-vis the consntutlon of tha t orgamza—

tion; see above, Chapter IV C-D.
%02)- Above, Chapter IIT A (5).
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~ Similarly it is submitted that the courts of one jurisdiction, whether this
be national, internal or international, cannot, ever as a preliminary issue, .
try the validity of an act of a foreign state or intergovernmental organi-
zation, if the act is performed in the exercise of organic jurisdiction. To
‘this extent the Act of State Doctrine is submitted to be a vahd principle
of pubhc 1nternat1ona1 law (cf above, p- 81) :

Chapter IX INTERNATIONAL COURTS sos)

A Constztutzonal Pro'ozszons

A great number of IGO constitutions prov1de that d1sputes c oncern-
ing the interpretation or application of their provi-
‘sions shall be submitted to the International Court of Justice 3"4) or
~to_an arbitral tribunal 35). 3%6). - : ,

Other constitutions exceptxonally prov1de for a r1ght for member states
or for individuals under the extended jurisdiction of the organization to
- appeal to an- external -court: against ‘the decisions made by the

organ ization3®v). Several proposals have been made for s1m11ar pro—» o

v1s10ns in respect of other orgamzatwns 3“)

3"3) On the dxstmctlon between mtema.l courts of mtergovernmental orgamzatlons and
‘mtematlonal courts, see above, Chapter IV.
- 804) E.g. the constitutions of WHO, art. 75; FAO art. XVI,1; ILO art. 37,1; IRO,
art. 17,2; UNESCO, art. X1V,2; ICAO, arts. 84-86; the-Bern Umon, art. 27 bis. See also ‘
the aabortwe proposar for a new art. 13 bzrm the constitution of the Paris Union (. travanx
préparatoires in: Union internationale pour la protection de'la propriété industrielle, Con-
) férence ‘de Lisbonne, Documents préliminaires, [Bern] 1956, pp. 85-91, cf. pp. 127-8).
For a complete list of provmons, see ICJ Yearbook, chap. X, fu'st and tlurd parts.
~ " 85) E.g. the constitutions of the Interallied Reparation Agency, part 11, art. 7; UPU;
art. 31; and ITU, art. 25. However, the arbitrators provided for in the two former
" constitutions are not. external to the. organization. 'I'hey are either its secretmat, ‘or
member governments, or their delegates to the organization. — See also. the constitutions
of the Fund, art. XVIII (c), and the Bank, art, IX (c), ‘although it may be: questioned
whether the disputes with which these provisions are concerned are internal or external.
Nor is it clear whether these. provmons are confmed to’ dxsputes concernmg the inter-
pretation of the constitution.
- 308y Both alternatives are provided for in the constitutions of UNESCO art. XIV 2
ICAO arts: 84-86; and FAO, art. XVI, 1. :
307y Art. 38 of the constitution of the International Danube Commission (LN'TS vol. 26,
p. 193), provided for appeal against the decisions of : the Commission to a “special juris- -
dlctmn set up for that purpose by the Leagué of Nations”. This “jurisdiction” might have
been the Permanent Court of International Justice, as subsequently envxsaged in art. 37 of
- the Statute-of that ‘Court, except that this Court was not competent in contentious d:sputes
involving mtergovemmental orgamz.auons as. parties, Similar appeals in other - inter-
national river commissions”may be made to -the International® Court_of Justice, if ‘the
. dlspllte is one’ between states, accordmg to- art. 105 cf art. 22, of the Statute on the

T
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[

The provisions referred to: above usually confer compulsory Junsdmtlon :
upon the tribunal concerned ). But it is not always clear whether they
envisage the establishment of an international or of an internal tri-
bunal. Nor is it always clear whether the provisions relate only to dlsputes )
between member states or also to disputes between these and the organi-
zation (or, excepuonally, even to disputes mvolvmg other parties)31).
Similar doubts may arise as to Whether the reference to the International
Court of Justice is to the advisory or to the contentious procedure’!t). In
the latter case the provisions can apply only to disputes between member
states, ‘unless the term “state” in art. 34 (1) of the Statute of the Court is
given a broad 1nterpretat10n 12y, : =

B. Competence in tbe Absence of Constitutional Provisions. General

None of the provisions referred to above cover all internal dxsputes
of the organization. Moreover, a great, number of 1ntergovernmental orga-

. 'Reglme of Navigable Waterways of Internatlonal Concern, annexed to the Barcelona«

" Convention of 20 April 1921 (LNTS vol. 7, p- 57).

" Under arts. 29-32 of the ILO constitution, members of thé ILO may appeal 10 the .
Internatlonal Court of Justice (under the contentious procedure) against the recommenda-
tions of the Commission of .Inquiry appointed under arts. 26-28 to. consider complaints -

of non-observance of International Labour Conventions (cf. also the recourse provided
" for in‘art. 37,2). However, these conventions should- rather not be consldered part of the
internal law proper of the ILO..

Most: of the examples cited in this note, and in certain others, are c1ted by André )
Gros; Le probléme du recours jurxdlctlonnel contre les décisions -d’organismes inter- .- °
nationaux in: La technique et les prmcnpes du droit public, Etudes en l’honneur de Georges
Scelle vol. 1 (Raris 1950), pp. 268-9.’

- 308y See; inter alza, Wengler s report on Recours’ judiciaire. 5. mstxtuer contre Tes }
décisions d’organes internationaux to the Institut de droit international (Annuaire de -
PInstitut de droit international vol. 44 [1952.1], pp. 224-360, and vol. 45 [1954 1],
pp- 265-309) and the concluding, rather different, resolution of the Institut (ibid., vol: 47
[1957 II], p. 478; English translation in AJIL vol: 52 [1958]; p. 105). See also the reports
of the national branch committees of the International Law  Association Committee-on :
- the. UN Charter, reproduced i in: Second Report on the Review of the Charter of the UN .~ -
~_(London 1956).

309) The compulsory junsdlctlon of the Intematlonal Court of Justice ‘does not become
 effective wis-d-vis non-member states which are not parties to the Statute of the Court,
unless these make the declarations’ prescribed by the resolution of the Security Council of
" 18 October 1946. None of the constitutions cited above expressly requires them to 'do so,

. as did ‘the abortive proposal in: Union internationale pour la protection de la proprlété :
“industrielle, Conférence de Lisbonne, Documents prél1nnna1res, [Bern] 1956, p. 91:

_310) Cf. above, Chapter I, and below, under C (1), -

311) The constitution of IMCO expressly refers to adv1sory oplmons only The
constitution of ILO; arts. 37,1 and 29,2 (cf. art. 31), refers to the contentious procedure_ ‘
(“decision”, in this sense also Sorensen, Grundtrek af mternatlonal orgamsanon,
Copenhagen 1952, pp. 128-9). :

'312) See below, under C (1).

N
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\mzatlons have no prov1s1ons at all for Judu:xal settlement of mternal dis-
putes®). '

In one case as in the other, the questlon arises as to” Whether internal
‘ dlsputes of the organization, despite the absence of relevant eonstltutmnal -
provisions, may be referred to standmg international courts or to ad hoc .
arbitral tribunals, elther by the partles to: the dispute or by the orgam-
“zation.

The main quesuon whlch arises in this connectlon is whether i 1nternat10—
nal courts are competent under their own constitution (statute) to assume
jurisdiction - in internal disputes of an intergovernmental organization.
Difficulties may arise here because the competence of standing interna-
tional courts is ‘limited with regard to parties (ratione personae, see
‘under C [1] below) and ‘with regard to subject matter (ratione materiae, .
'see under C [2] béelow). Ad hoc arbltral tr1bunals areina dlfferent posxtlon
~(see under C[3) = e . .

Secondly it must be ascertained in’ What circumstances mternal dlsputes
R ‘may, under the law of intergovernmental organizations, be brought before ;
'~ an international tribunal — by the: part1es o the dlspute (D [1]) or by the -

o orgamzauon 1tse1f (D [2])

RN

C Lzmztatzons Derwmg from the Constztutwn of tbe Court -

(1) Standmg courtsf Competence ratione personae

Internanonal trlbunals are in principle concerned with disputes between
sub]ects of 1nternat10na1 law. However, it is for the consti-
tution (statute) of each court to determine who may be partles “before
that particular court. S
~ The constitutions of most standmg international courts hmlt the com- -

petence of the court still further—to disputes between states®4). If
these provisions are interpreted literally, as precluding other subjects of
international law, this means that the court is able to deal only with such
internal disputes of intergovernmental organizations as arise between
‘member states and/or (other) states subject to the extended jurisdiction
of the orgamzatxon The court cannot accept Junsdlctwn in disputes be-
'tween the orgamzatlon itself -and one or more such states. Still less can it
accept jurisdiction in disputes involving parncular organs of the organi-
zation, its officials or individuals- sub;ect to its extended Jurlsdlctlon
- 818) See-above, Chapterl R ' A : Y
- 24) Examples of individuals having been admitted as parties before mdependent inter-

national courts are ‘listed above, notes 193 and 194.- ~These. courts, however, are now.a -
'matter of the past, except for those deahng Wlth dlsputes of mumcnpal la.w -
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This is the position of the Permanent Court of International Justice
and the International Court of Justice. Art.34 (1) of the Sta-
tute of the International Court of Justice provides that “only states may
be parties in cases before the Court” 31%), R , ' :

It has been suggested by some writers 316) and by the President of the

former Permanent Court of International Justice, that this provision does.
not preclude intergovernmental organizations possessing international per--
 sonality from being parties to cases before the Court. And it is true that

the provision was only intended to preclude private parties. However,
 the records show that the question of intergovernmental organizations

being parties to cases before the Court was not absent from the minds of -

the drafters of the Statute, neither of the former Court, nor of the present,
but that they refrained from taking any action in this sense 37), In these
circumstances, the term “state” can hardly be read as comprising subjects
of international law generally, as this and many other provisions318) ought
to have read. =~ -~ - . - - SR
Provjsions in IGO constitutions which refer diéputes to these courts
must therefore be interpreted restrictively, a5 meaning either settlement

of disputes between member states (by contentious proceedings), or settle-

ment (of any type of dispute) by advisory opinion, ot both 3y v
However, it is not possible to interpret the constitution of the In-
“ternational Labour Organization in this sense. It provides for
reference to the International Court of Justice under the contentious pro-
cedure even of disputes between a-member state and the organization ),
.. 315) The Statute of the Permanent Court of International Justice, art. 3:4, 'p’rov‘ivded that
. “only ‘States and Members of the League of Nations can be parties in cases before the

Court”, . ‘ ‘
318) See for example Eagleton in: Recueil des Cours vol. 76 (19501), p.-418, and

Weissberg, The International Status of the United Nations (London. 1961), p.- 200, -

and the writers cited by him in note 136. See also ICJ Reports, 1952, p. 133, and
- ICJ Pleadings, Reparation for Injuries Suffered in the Service of the UN, p. 99,

7)) Hudson, The Permanent Court of International Justice 1920-1942 (New York -

1943), p. 187, cf. p. 186. As for the capacity of the League of Nations to “plead before the
Court” [in disputes between states], see League of Nations, Official Journal, No. 8,
Procés-Verbal of the Tenth Session of the Cotincil, 20-28 October 1920, II, p. 16; cf. also,
for the advisory procedure, art. 73 of the Rules of Procedure of the Pérmanent Court
of International Justice and art. 66 (2).and (4) of the Statute of the International Court
of Justice. ‘ : :

- 318) Cf. the example discussed in Nordisk Tidsskrift, 1964, pp. 82-86.

#19) The latter is probably the correct interpretation of the WHO constitution, art, 75,
and possibly even of the constitution of the International Refugee Organization, art. 17 (2)
- (despite the reference to art. 96 of the UN Charter). ° R

¥0) Art. 29 (2), cf. arts, 26 (4) and'31 (these disputes might inorpl appropriafely be con- .
sidered external, but that does not affect the question of principle involved in the

7 ZabRV, Bd. 24/1
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It has been contended that this conflict between the two treaties must
be settled according to which treaty is of the higher hierarchical order *!),
or simply that the International Court of Justice may have to deviate
from its Statute in order to avoid a conflict, which the drafters of the
Statute did not intend to create, with the earlier Treaty of Versailles *2%).
However, it is submitted that the constitution of one intergovernmental
organization (theé ILO) cannot supersede the constitution of another inter-
governmental organization (the UN with the International Court of Jus-
tice) as the internal law of the latter. To the International Court of Justice,
as to any other international body, its own constitution is the supreme
law unless the constitution itself provides otherwise 3%). If this constitution
contains an unequivocal provision — as indeed the Statute does — the Court
cannot set this provision aside by applying a contrary provision of the
constitution of another intergovernmental organization of which it is
not itself an organ ). This leads to the conclusion that ‘the contentious
jurisdiction of the International Court of Justice - like that of most other
“standing international courts — does not extend to disputes between an
intergovernmental otganization and its member states, whatever the con-
" stitution of the organization may say. e
~ Various proposals have been made to extend the jurisdiction of the
International Court of Justice to embrace disputes involving parties other
than states. These proposals have been made to a great extent with a view
to bringing before the Court what in the present article are described as

present context). Art. 37 (1) also speaks of “decision” and thus clearly refers to the conten-

. tious procedure — but it does not necessarily embrace disputes between the organization
and a member state, although many writers conceive of it in this way (Georges Fischer,
Les rapports entre ’Organisation internationale du travail et la Cour permanente de
justice internationale, (Paris 1946), pp. 30-40, and Max Sérensen, op. cit. above
note 311, p. 129). . .

221y Fischer, op. cit, pp. 40-46, who on this basis arrives at the conclusion that
art..37 (1) of the constitution of the ILO, as part of the Peace Treaties concluding World
War I, must prevail over the Statute of the Permanent Court of International Justice,
but not over the Statute of the International Court of Justice. :

322) Sgrensen, op. cit., p. 129, in respect of both art. 29 (2)-and art. 37 (1).

328) This supremacy has been confirmed in practice vis-d-vis general international law,
see above, Chapter IV C — D, where the parallel problem in respect of state constitutions
is also discussed (note 215), : S ‘

s20) The ILO was more closely associated with the League of Nations (and thus
indirectly with the Permanent Court of International Justice) than it is with the UN
(and the International Court of Justice). If therefore the ILO and the Permanent Court
of International Justice are both regarded as autonomous organs of one and the same
organization (the League of Nations), this fact might offer a basis for the contrary solution
suggested by .Fischer, loc. cit. above note 320;.in the case of the Permanent Court of
International Justice, : S :

o
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internal disputes of intergovernmental organizations?). The proposals
merit full support insofar as they strive to give effect to the international
procedural capacity of intergovernmental organizations and
other subjects of international law ‘that are not states "),
Indeed, this capacity should not be denied to any.intergovernmental orga-
nization by the constitution of any standing international -court, neither
for the purpose of external disputes?®?), nor.for the purpose of internal
disputes — i.e. neither for disputes of genuine international law, nor for
disputes arising under the internal law of the organization 28), However,
certain of the proposals which have been made tend to extend the juris-
diction of the Court in contentious proceedings even to internal disputes,
stricto sensu, involving officials®®®) or particular organs of the organi-
zation *°), ‘This would involve an extension of the tasks of the Court to

3%5) See.the different proposals made by the International Law Association Committee
on the UN Charter (International Law Association, Report of the Forty-seventh Con-
ference, Dubrovnik 1956, pp. 128~132; the proposal, attributed to the present writer on
p- 129, that disputes between organs be decided by advisory opinion, was merely an
attempt to improve the original U.S. Branch sub-committee proposal referred to above,
note 160, to resort in such cases to contentious judgments of the International
Court of Justice; usually disputes between organs can be settled by internal, non-judicial
procedures). The Austrian, Yugoslav and United States Branch sub-committees even.
proposed a modified compulsory jurisdiction for the International Court of Justice
in internal disputes between the organization and a member state (Second Report on the
Review of the Charter of the United Nations, London 1956, pp. 43, 77 and 112).

320y Cf, Nordisk Tidsskrift, 1964, pp. 89-93. ‘ : '

327) Ibid., pp. 26-27. ) ' ,

528) This is indeed the implication of the .resolution which the International Law.
Association adopted at its Dubrovnik Conference, in conclusion of its discussion of the-
report cited in note 325 (International Law Association, Report of the Forty-seventh
Confererice, held at Dubrovnik, 1956, pp. 104-05). '

32)'See e.g. Gonsiorowski, Société des Nations et probléme de la paix (Paris
1927) vol. 1, p. 288, on an ILO proposal that jurisdiction be conferred upon the Permanent
Court of International Justice in disputes between the League -of Nations ‘and its
officials. : o o

According to the second report of the International Law Association Committée on ‘the
UN Charter, two national branch committees similarly proposed that art. 101 of the
UN Charter and art. 34 (1) of the Statute of the International Court of Justice be amended
to enable officials to sue their organization before the Court (International Law. Associa-
tion, Report of the Forty-seventh Conference held at Dubrovnik 1956, pp- 130 and 132).

Certain proposals to institute a right of appeal to the International' Court of Justice .
against decisions by administrative tribunals appear to envisage the contentious procedure,
rather than the procedure of advisory opinions which is resorted to in the existing
regulations of the ILO and the UN. Concerning such appeals, see below, note 334,

%30) See above, note 160, on the original proposal of an American Branch sub-
committee of the International Law Association to extend the jurisdiction of the Inter-
national Court of Justice to disputes between two organs of an international ‘organization
concerning their respective spheres of jurisdiction. ' ‘ S S
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a field which is different from that for which it was created ®!). And
such an extension, which certainly would require an amendment of the
‘Statute, is not necessary, from a practical point of view, since, as has
been pointed out above, in Chapter III, any intergovernmental organi-
zation is free to establish internal tribunals for this purpose, or to confer
jurisdiction upon the internal tribunals of other organizations. This may
be done by simple regulation®2) (and/or by agreement with the other
organization concerned) 3%) without resorting to any constitutional amend-
ment or other treaty revision. There may, of course, be a need for a court
of appeal. This too may be satisfied by internal courts. At present, the '
International Court of Justice is acting as a court of appeal through the
artificial procedure of (binding) advisory opinions, a procedure which does
not require Charter or Statute revision®4). =~ .
The eonstitution of the Permanent Court of Arbitration
was also ‘clearly drafted with a view to disputes between states only.
However, it does not expressly provide that only states may be parties
before the Court 3%). On the other hand, it contains a provision, in art. 47,
"second paragraph, to the effect that its jurisdiction may be extended to
disputes between non-contracting Puissances or between contracting and
" non-contracting Puissances®). By the term Puissances  the contracting
states presumably had only states in mind, not intergovernmental organi-
zations, since these had not by 1899 and 1907 attained a sufficiently pro-
minent position in international law to be taken into account. Nevertheless,
the term Puissance does not in itself exclude subjects of international law
other than states. And it would hardly be reasonable to-day to interpret
the term restrictively, merely because intergovernmental organizations had
not at the time of the establishment of the Court attained such importance
“that it was natural for the drafters to take them into account. Accordingly
it is submitted that it is possible to constitute an arbitral tribunal under

331) On the inconveniences of ‘this, see above, pp. 64 et seq.

332) Above, Chapter IITE (1). - - : :

333) Above, Chapter VI. L '

334) Below, Chapter X B (1) and resolution 957 (X) of the General Assembly of 'the
United Nations. ‘ PR ~ .

835) ‘Art. 37 of the Hague Convention for the Pacific -Settlement of International -
Disputes provides: «L’arbitrage international a pour objet le réglement de litiges entre les .
Etats». However, this article does not appear in the chapter dealing with the Permanent
Court of Arbitration, but in the immediately preceding chapter on «la justice arbitrale».

386) «La juridiction de la Cour permanente peut tre étendue, dans les conditions
prescrites par les.réglements, aux litiges existant entre des Puissances non contractantes ou -
entre des Puissances contractantes et des Puissances non contractantes, si les Parties sont
convenues de recourir 3 cette juridiction». ' " '
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the Hague Convention on Pacific Settlement of Disputes to adjudicate
upon a dispute between an intergovernmental organization and a state,
* provided that the regulations adopted by the Administrative Council so
permit 337), ‘

(2) Standing courts: Competence ratione materiae

International courts are established to adjudicate upon disputes of inter-
national law.  And what in this study is referred to as the internal law
of intergovernmental organizations, is widely assumed to constitute inter-
national law., o ) ‘

However, the latter is only partly true. In principle, the internal law
of each organization constitutes a legal system of its own. These legal
systems differ from international law in sources, subjects, contents and / or
legal effects. Important parts of the internal law of intergovernmental
organizations differ from international law in all these respects, and are,
on the whole, comparable to municipal law. Other parts differ from inter-
national law only in certain respects, and ‘are otherwise comparable to,
or even part of, international law. : ) ' v

It is therefore necessary to ascertain whether the competence of standing
international courts is really confined ratione materiae to disputes of inter-
national law. This question has so far arisen only wis-d-vis munici pal
law, and the answer must therefore be based, in the first place, upon an
‘examination of practice in that respect. : _ R
‘ Although international courts are established, in principle, to adjudicate
- upon disputes of international law, they need not decline jurisdiction in
‘disputes arising under another legal system if their constitutions do not

#7) Such regulations should be adopted by the Council on the basis of art. 49, ¢f. .
art. 47, second paragraph, of the Hague Convention on the Pacific Settlement of Inter-
national Disputes of 18 October 1907. The Council has adopted no such regulations so far.
In February, 1962, the Bureau of the Court elaborated a «Réglement d’arbitrage et de
conciliation pour les conflits internationaux ‘entre deux parties dont 'une seulement est un
Etat», the text of which was published inter alia in. Nederlands Tijdschrift voor Inter-
nationaal Recht vol. 9 (1962), pp. 339-50. However, these rules were based upon the
first paragraph of art. 47, which reads: «Le bureau est autorisé 3 mettre ses locaux
et son organisation 2 la disposition des Puissances contractantes pour le fonctionnement de
toute juridiction spéciale d’arbitrages. Already before that time, the Court had in fact
placed its premises and its organization at the disposal of commissions appointed to
arbitrate in disputes between member states and private commercial companies. See on
this Frangois in: Recueil des Cours, vol. 87 (1955 I), pp- 541-6. However, the courts
of arbitration envisaged in the first paragraph of art. 47 are not courts of the
Permanent Court of Arbitration, but independent ad hoc tribunals, whose jurisdiction, as
explained below, under (3), is not limited by the provisions contained in the constitution
of the Court. . ' : g
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expressly confine their jurisdiction to disputes of international law — at
least not if the parties agree to the submissioni of the particular dispute
to the court. ,

This. may be the position of the Permanent Court of Arbi-
tration. The term différends internationanx used in art.41 of its con-
stitution may have in view the parties to the dispute rather than its
subject matter, and, at any rate, is not so specific that it must be inter-
preted as barring two contracting powers from submitting to a court of
arbitration under the.convention a dispute between them arising out of

. municipal law or the internal law of an intergovernmental organization.
~ The Statute of 'the Permanent Court of International
Justice provided on the one hand, in art. 36, first paragraph, that “the
jurisdiction of the Court comprises all cases which the parties refer to it”.
This was interpreted by the Court as meaning that “there is no dispute
which states entitled to appear before the Court cannot refer to it”3%).
On the other hand, art.38, which enumerated the sources of law to be
applied by the Court, did not mention such sources of municipal law and
of internal law of intergovernmental organizations as do not at the same
time constitute sources of international law. Nevertheless, the Court ac-
cepted - jurisdiction in the ‘cases of the Serbian and Brazilian
Loans in France, although it considered the dispute to be one of
municipal law3®). In so doing, the Court relied upon the pro-
vision in art. 36, first paragraph, of its Statute, quoted above, and upon
the fact that the parties had agreed to submit the dispute to its jurisdiction.
As for art. 38, the Court merely stated that. - ~
Article 38 of the Statute cannot be regarded as excluding the possibility
of the Court’s dealing with disputes which do not require the application of
international law, seeing that the Statute itself expressly provides for this
possibility. L :

By the latter the Court was referring to art. 36 (2) (c) of the Statute,
which provided that states may accept the compulsory jurisdiction of the
Court, inter alia in legal disputes concerning “the existence of any fact

“which, if established, would constitute a breach of an international obli-
gation”. Such a fact, the Court pointed out, might be-a question of muni-
cipal law #9), And it might not be necessary for the Court to pass upon the

338) Rights of Minorities in Upper Silesia (Minority Schools), PCI], Ser. A, No. 15, p.22.
39) PCIJ, Ser. A, Nos. 20/21, pp. 16-20 and 101. > :

10y Cf., however, the Case Concerning Certain German Interests in- Polish Upper
Silesia (PCIJ, Ser. A, No. 7, p. 19)., Here the Court stated that it was “certainly not

called upon to interpret the Polish law as such”. (Emphasis added).

‘
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international law aspect of the dispute, since the parties- “may agree that.
the fact to be established would constitute a breach of an international
obligation™ 341), :

The International Court of Justice is essenually in the
sathe position as the Permanent Court of International Justice, since its
Statute *2) restates word for word the relevant provisions of the Statute
of its predecessor. However, one addition has been made. Art. 38, before
enumerating the sources of law which the Court is to apply, now states
that the function of the Court is “to decide in accordance with
international law such disputes as are submitted to it”3%). The
report of Committee IV/1 of the San Franc1sco Conference comments
upon this addition as follows:

The First Committee has adopted an addition to be 1nserted in the intro-
ductory phrase of this article referring to the function of the Court to decide
disputes submitted to it in accordance with international law. The lacuna in
the old Statute with reference to this point did not prevent the Permanent -
‘Court of International Justice from regarding itself as an organ of inter-

_ national law; but the addition will accentuate that character of the new
Court344), |

The judgments in the Serbian and Brazilian' Loa.ns Cases have not met
with unanimous approval. And the view has been advanced that, whatever
view one takes of the soundness of these judgments, the new Court could
not make a similar decision after the addition of the words “in accordance
with international law” in art. 38 of the Statute32), »

However this may be, neither the Permanent Court of International
Justice, nor the International Court of  Justice could assume compul-
sory jurisdiction under Article 36 (2) of the Statute in a dispute
of municipal law between States. The compulsory jurisdiction is, based,
not upon the unlimited provision in Article 36 (1), but upon the specific
'prowsxon in Article 36 (2). This provision enumerates four specific cases

“in which states may accept the compulsory jurisdiction of the Court, and
all of these fall within the province of (public) international law 345),

- 341y PCIJ, Ser. A, Nos. 20/21, pp. 19=20. The ‘example does not appear altogether

conclusive.

342) Arts. 36 (1) 38 (1); and 36 (2), respecuvely

343) Emphasis added.

341) United Nations Conference on Internanonal Orgamzatlon, San Francisco 1945,
vol. 13, p. 392.

344%) ICJ Pleadings, Case of Certain Norwegian Loans vol. 1, pp. 122-3, and vol
p. 111.°

345) The seemingly contradlctory statement, referred to above, of the Permanent Court
of Internanonal Justice in the Serblan Loans case, in respect of Article 36 .(2) (c), refers

’
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The question of the compulsory jurisdiction of the Court in a dispute
of ‘municipal law arose in the Case of Certain Norwegian
Loans. The Norwegian Government maintained that the dispute, which
was rather similar in nature to the Serbian and Brazilian Loans cases, was
one of municipal law, and that the Court was therefore incompetent. This
applied whatever view one took of the soundness of the judgments in the
Serbian and Brazilian Loans Cases, because in the Norwegian Loans Case
the dispute had been brought before the Court, not by agreement between
the parties under Article 36/(1), but by unilateral application of France
under Article 36 (2) #%). The majority of the Court did not pass.upon the
question of whether or not it was competent under its Statute in disputes

of municipal law, since they held that the Court was in any case barred -

from assuming jurisdiction in the case before it because of a reservation in
the same sense which had been attached to the French acceptance of the
optional clause and which Norway was entitled to invoke as a matter of
reciprocity #7), although it had done so merely as a subsi diary basis
for its objection 38). However, two of the judges who voted with the
majority against the competence of - the Court, stated that they did so
because they considered that the dispute came within the domain of
municipal law39/50), o Ce
If the competence of an international court is not confined to disputes
of international law, so that in certain circumstances it is able to accept
jurisdiction in disputes of municipal law, it must clearly also be able to
accept jurisdiction in disputes arising out of the internal law of an
intergovernmentalorganization, provided that the other con-
ditions for the exercise of jurisdiction are satisfied. ‘Thus, if the interpre-
tations indicated above in respect of municipal law disputes are accepted,
the Permanent Court of Arbitration will not be incompetent ratione
materiae in respect of disputes arising out of the internal law of an inter-
governmental organization. The same may be said of the Permanent Court
of International Justice and, possibly, of the International Court of Justice,
if the parties agree to submit the dispute to the-Court. - ' '
to the ‘situation'whxerq\“tv&o States have agreed to have recourse to the Court” or where
“the States concerned may agree that the fact to be established would constitute a breach
of an international obligation”. - ) . c
36) International Court of Justice, Pleadings,Case of Certain Norwegian Loans vol. 1,

pp. 1217 and 462-6, and vol. 2, pp. 110-6.
37y 1CJ Reports, 1957, pp. 22-27.

_ 38) ICJ Pleadings, Case of Certain NorWegial;'Loaﬁs vol. 1, pp. 129-31. Cf. Carsten
Smith, The Relation between Proceedings and Premises, Nordisk Tidsskrift for inter-
national Ret og Jus Gentium vol. 32 (1962), pp. 60 and 78. ' T

248/330). Judges Moreno Quintana and Badawi, ICJ Reports, loc. cit., Pp. 28 and 29-33.
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On the other hand, if the constitution of the court restricts its juris-
diction so that it is barred from adjudicating upon disputes of municipal
law, the question arises whether it is similarly barred from adjudicating
upon disputes arising under ‘the internal law of an intergovernmental
organization. This question arises particularly in respect of the compulsory
jurisdiction of the International Court of Justice. '

It was probably not the intention of those who drafted the constitutions
of most standing international courts to exclude such disputes, since the
internak law of intergovernmental organizations was (and still is to a great
extent) considered as part of international law. Moreover, in most non-
organic cases there are no other courts which would be competent to
adjudicate upon dlsputes arising out of the internal law of intergovern-
mental organizations and with whose jurisdiction the international court
could interfere by assuming jurisdiction. Finally, as for the International

- Court of Justice, it should be noted that this Court is itself an organ of
an' intergovernmental organization. For these and other reasons, there 1s
“no complete analogy to municipal law in this respect, and it would not
seem necessary to preclude internal disputes of intergovernmental organi-
zations from the competence of an international court merely because
it has no competence in respect of disputes of mumc1pal law, even if this
fact may be an important factor in the interpretation of the constitution
of the international court concerned.

At any rate, there can be no doubt that the competence of 1nternat1onal
~ courts comprises disputes arising out of law which~although it constitutes
part of the internal law of an intergovernmental orgamzatlon — at the
same time forms part of international law. Thus international courts must
assume even compulsory Junsdlctlon in disputes arising out of the consti-
tution and of related customary law or prmmples of law. This apphes
also to the International Court of Justice in respect of the four categories
of. dxsputes enumerated in the optional clause (art.36 [2]) —since these are
all covered by the sources enumerated in art. 38 of its Statute. The com-
petence of this Court to interpret the UN Charter has been contested on
_several occasions even in connection with advisory opinions, but W1thout\
success351). .

" International courts may probably also assume jur1sd1ct10n in other -
internal disputes between states (or between states and the organization
if their constitutions permit) — i.e. in disputes which arise out of binding
regulations enacted by the organization in pursuance of its inherent organic

1) Above, note 35. It should be noted, however, that in this context the Statute speaks
of “any legal question” (art. 65). o
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or ‘membership jurisdiction ¥2) or its extended jurisdiction over member
and non-member states or out of internal customary law if these create
rights and obligations as between member states inter se or between these
and the organization. These parts of the internal law of the organization
differ from international law with regard to sources, hierarchical order
and in certain other respects. But they also differ, in certain respects relat-
ing to their effects, from the internal law stricto sensu — i.e. from the -
law which governs relations with and between subjects of internal law
which are not concurrently subjects of international law (organs, officials,
individuals subject to the extended jurisdiction®?) of the organization).
In particular, it should be noted that states act as such even under the
internal Jaw of an intergovernmental organization, while under municipal
law they act like any private party. It is true that the enumeration of
sources in art.38 (1) of the Statute of the International Court of Justice
“does not include all sources of the internal law of intergovernmental
‘organizations, and particularly not regulations enacted by the orga.m-
zation. But the International Court of Justice, in its judgments in the
Serbian and Brazilian Loans cases, did not attach decisive importance to
this article; which does not include all sources of mun1c1pal law either.

Internal law stricto sensu (as defined above) is in nearly all respects
comparable to municipal, rather than to international law. Dlsputes arising
under such internal law could not be brought before the International
Court of Justice, or any regular international court, because of its in-
competence ratione personae in disputes involving parties which are not
subjects of international law. Questions of internal law stricto sensu could
only arise as guestions préjudicielles (preliminary questions). It has already
been submitted that an international court must deal with guestions pré-
judicielles even if they belong to another legal system, whether this be
municipal or internal law 35¢),

As far as the International Court-of Justice is concerned, it is submitted,
in conclusion, that it may assume voluntary as well as compulsory juris-
diction (under art. 36 of its Statute) in disputes between states as such,
not only when they act as independent subjects of international law, but
also when they act as members of an mtergovernmental organization, even

© 32) See BYIL, 1961, p. 459.

358) In the present context it is convenient to include in the term internal law stricto
sensu even the law: govermng relations of and with individuals under the extended juris-
diction of the organization, although disputes arising out of that law are more
conveniently considered internal largo sensu, cf above, Introduction and Chapter V.

354) Above, Chapter VIIL E.
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if the Court would have been barred under .its own constitution or
practice from assuming jurisdiction in disputes of municipal law be-
tween the same states. This applies, however, only if there is no other
(internal) court or other body having exclusive jurisdiction ®5), and of
course only if the other conditions for the jurisdiction of the Court are
satlsfled :

(3) Ad hoc tﬂ'bunals

Ad hoc tribunals are established by the parties for the purpose of settling
a particular dispute which has arisen between them. Such courts accord-
ingly can and must adjudicate upon the dispute submitted to them, what-
ever its nature and whoever the parties. The atbitrators cannot decline
jurisdiction because one or both parties are not states, or because the subject
matter of the dispute is not one of international law — merely on the
basis -that the arbitrators consider themselves as constituting an “inter-
national” tribunal. ’ '

The question of what types of disputes are comprised in a treaty of
compulsory arbitration depends upon an mterpretatlon of the partic-
ular treaty concerned. It may well be that this is confined to disputes
arising between states under international law ¥¢). However, international
law must then usually be understood in the same wide sense as 1nd1cated
above, under (2). ‘

D. Limitations Deriving from the Law of the Organizations

\

(1) Power of the parties to refer internal disputes to an international court

States are entitled to refer disputes between them to a standing or
ad hoc international tribunal, if they agree upon such reference or are
bound to accept it under the terms of an earlier, general or special; bilateral
or multilateral, treaty *7). This right extends to.any type of dispute which
- the tribunal is competent to adjudicate upon. It has been exercised in
respect of disputes of municipal law *¢) and of interpretation of the consti- .

355) Below, under D (1), note 360. :

36) The compulsory judicial settlement procédure laid down in the Revised General
Act of 28 -April 1949 (UNTS vol. 71, p. 101) does not appear to be strictly confined to
“disputes of international law, despite the fact that reference is made. to art, 38 of the
Statute of the International Court of Justice (see arts. 17-18, cf. arts. 21 and 28 of the
General Act). ‘

357) E.g. the Revised General Act of 28 April 1949 (UNTS vol. 71, p. 101) or con-
stitutional provisions such as art. 37 of the ILO constitution.

358) The cases of the Serbian and Brazilian Loans in France, PCI]J, Ser. A, Nos. 20/21.
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tution of an intergovernmental orgamzauon 9), It is. submitted that it
applies also to disputes concerning other parts of the internal law of an
intergovernmental organization, unless its constitution provides otherwise,
e.g. by providing for other exclusive modes of settlement?®?). It has al-
ready been pointed out that states do not, by the mere fact of joining an
intergovernmental - organization as members, submit to the compulsory
jurisdiction of its internal courts in regard to disputes arising out of its

~internal. law **!). Conversely, it must be assumed that they retain their
freedom to submit even disputes of this type to international courts of
their own choosmg, unless exclusive competence has been specially con-
ferred upon the organization or upon any other body.

The same must apply to dlsputes between a member state and the orga-
nization as such.

It has been pomted out above, under C(l) that parties Who are not
subjects-of international law are not usually entitled to be parties before
an international court. Moreover, officials and particular organs acting
in “that capacity are under the compulsory jurisdiction of the organization
in respect of organic disputes ). It has been demonstrated — on the basis

359) The Permanent Court. of International Justice in 1929 rendered a )udgment on the
" Territorial Jurisdiction of ‘the International Commission of the River Oder’ (PCIJ, Ser. A,
No. 23). The Commission had been’unable to reach agreement upon the interpretation
of certain provisions of the Treaty of Versailles which defined the term. of reference of
the Commission and which thus formed its constitution, besides forming part of a general
international convention. The seven members then agreed;, by a special agreement, to
submit the' dispute to the Permanent Court of International Justice as a dispute between
Poland on the one hand and the six other members-on the other.

300) Very explicit examples of constitutional provisions to this effect are the constitutions
of the abortive International Trade Organization, art. 92; CEE, art. 219; EURATOM,
art. 193, -and CECA, art. 87. The latter provu:les «Les Hautés Parties Contractantes
s’engagent & ne pas se prévaloir des traités, conventions ou déclarations existant entre Elles
en vue de soumettre un différend relatif & Pinterprétation ou & Papplication du présent
Traité 4 un mode de réglement autre que ceux prévus par celui-ci». In.accordance with
art. 89, such dlsputes shall be decided by the Court of Justice of the Commiunity.
Wen gl er, in his report on Recours judiciaire 4 instituer contre les décisions d’organes
ihternationaux, points out two  particular limitations upon’ the r1ght of international
courts to declare invalid decisions made by an intergovernmental organization (Annuaire
de PInstitut de droit international vol. 44 [1952 I], pp. 267-270). One of these derives
from the constitutions of the particular organizations concemed and the other f»rom a
general principle of law (estoppel).

‘ In its judgment ‘on. Rights of Minorities in Upper Silesia (Minority Schools) the
Permanent Court of International Justice stated that the prmcnple laid down in art. 36 (1)
of the Statute (that “the ]unsdlcuon of the Court comprises all cases which the Parties
.refer to it”) “only becomes inoperative in those exceptional cases in which the dispute
which States might desire to refer to the Court would fall within the exclusive jurlsdlctlon
reserved. to some other authority” (PCI], Ser. A, No. 15, p- 23).

361y Above, Chapter 111 C.

362). Above, Chapter IIT'A and D.
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of practice — that this organic Junsdlctlon is exclusive wvis-d-vis national
courts 363), : : T

It is submitted that it is also excluswe vis-d-vis other external courts,
in the sense that the organization has the right to oppose the submission
of such disputes to any external court, even if the parties agree to such
submission and even if the organization has not itself established courts to
adjudicate upon such disputes *%¢). The same is true of other disputes, if
exclusive competence has been specially conferred upon the organization
or any other body. However, this does not apply to disputes which involve
other (external) parties, too, i. e. parties which are not bound by the act
conferring exclusive competence upon the organization. :

Irrespective of whether the dispute involves states or other parties, an
intergovernmental organization is not legally bound by a judgment ren- -
dered by an international (or any other external) court if the organization
has not itself been a party to the dispute 3%). An organ of an intergovern-
mental organization, appearing as a party before an international court,
must, however, usually be presumed to represent the orgamzatmn as a
whole. o : \ .

- (2) Power of the organization to confer compulsory ]unsdtctzon upon an
, international court

It has already been pomted out that an mtergovemmental organlzatlon
does not have compulsory jurisdiction over member states for the settle-
ment of internal disputes, unless this follows from particular provisions
of the constitution 3®). It is even clearer that the organization does not
have the power to confer compulsory jurisdiction upon an- international

(or any other external) court insofar as member states are concerned, if

the constitution does not so provide. But the orgamzamon may of course
~by simple regulation, without constitutional -provision —confer jurisdic-
tion upon an international court in disputes between itself and a member
state which sues it or which consents to being sued, if the constitution of
that court permits the hearing of disputes involving intergovernmental
organizations %),

368) Above Chapter VII A. ’

364) In Proftlz v. International Institute of Agnculture the Italian Court of Cassation
expressly stated that the absence of a competent tribunal of the organization was not a
condition for the incompetence of the Italian courts. The same was held by 1mphca-
tion, in Chemidlin c. Burean International des Poids et Meésures. .

365) This was expressly provided i in the abortive Charter of the International Trade
Organization, art. 93,2.

366) Above, p. 48.

367) Above, under C (1).

I
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In regard to organic disputes mvolvmg parties which are under the
compulsory judicial power of the organization, such as officials and par-
ticular organs, the organization must have the right to delegate its judicial
powers to external tribunals ®®). However, a standing international court
would normally not be an appropriate forum for such disputes, and would
in most cases also be incompetent under its own constitution. It is therefore
more expedient to delegate such powers to the internal courts of another
intergovernmental -organization, as indeed many organizations have
done®®), or to establish an ad hoc court; which would then usually be
considered as an internal court of the organization itself, rather than as an
international court. However, delegation has taken place to the Inter-
national Court of Justice as a court of appeal in respect of the judgments
of the administrative tribunals of the International Labour Organization

“and the United Nations, and in certain other cases, although this has to be
done in the form of advisory opinions, because the organizations and their
officials cannot appear as parties before the Court 370),

In respect of disputes which involve external parties, too, or which
arise out of matters not under the organic jurisdiction of the organization,
the latter does not have the power to confer compulsory jurisdiction upon
external tribunals, unless such power follows from a special act, e. g. an
act conferring extended jurisdiction upon the organization.

E. Conclusions .

In principle, standing international courts are, under their constitu-
~ tion, competent only in regard to disputes between subjects of international
law. In ‘many cases, notably the International Court of Justice, their com-
petence is even confined to disputes between states. On the other hand, if
a dispute arises between these parties, the court is usually not incompetent
merely because the dispute arises out of the internal law of the organiza-
tion rather than out of general international law.

Ad hoc tribunals can and must adjudicate upon the dispute which gave
rise to their establishment, whatever its nature and whoever the parties.

Internal disputes between states or between the organization and a
state may be submitted to a standing or ad hoc international court by

3%8) Due to the inherent incompetence in such disputes of standing international courts
under their own constitutions, no cases can be cited to support this submission, However,
an indirect support may be found in the examples of bmdmg advisory opinions quoted
below, Chapter X B, under (1) and (2).

- 369) Above, Chapter V1.

370) See below, Chapter X B, and art. 11 of the Statute of the UN Adxmmstratwe
‘Tribunal, as amended by GA resolution 957 (X), cf. also OR GA, X, Annexes A. i. 49. -
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‘agreement between the parties, or by unilateral application if this follows
from a treaty on compulsory jurisdiction. The approval of the organiza-
tion is not necessary, but it is a condition that its constitution does not
provide for other exclusive modes of settlement.

Internal disputes arising out of matters falling under the orgamzanon s
organic jurisdiction and involving only parties subject to that jurisdiction
may be submitted to ad boc (or other) courts by the organization, or by
the parties if the organization does not object. Other disputes may be sub-
mitted to ad hoc (or other) courts by the parties without the consent of
the organization, unless an exclusive power of settlement has been con-
ferred upon the organization or upon any other body. But such ad hoc
courts may well be more appropriately con31dered as internal courts of the
organization than as international courts.

Chapter X: 'BINDING “ADVISORY” OPINIONS OF THE
INTERNATIONAL COURT OF JUSTICE

In order to be able to have recourse tot the International Court of-
Justice for the purpose of settling internal disputes of intergovernmental
organizations and external disputes to which intergovernmental organiza-
tions are parties, despite the limitation of the competence of that Court in
contentious proceedings to disputes between states, a new method has been
- devised to.circumvent the antiquated provision in art. 34 (1) of the Statute
of the Court. Under this method, the organization requests an advisory
opinion from the Court, and the organization, or both parties to the dis-
pute, declare in advance that it, or they, shall be bound by the opinion.

A. Truly Advisory Opinions S

The advisory opinions of the International Court of Justice have
been discussed in another context®). As was pointed out, the International
Court of Justice (like' the Permanent Court of International Justice) has
the power to give such opinions, but only upon the request of an inter-
governmental organization, indeed, the power to request such opinions is

“ confined to the United Nations and the spec1ahzed agencies by art. 96 of
the UN Charter. Nevertheless, the opinion may relate to a dispute in-
volving other parties. Thus the International Court of Justice and the
Permanent Court of International Justice have rendered advisory opin-

\
'

371) Above, Chapter II B.
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ions relating to 1nternal and external disputes mvolvmg the organ-
ization as a whole, as well as member (and non-member) states 32) and
particular organs®3) and officials %) of the organization. This it has done
even if one of the parties did not agree to the submission of the question
to the Court¥5), Indeed, it is submitted that in internal disputes of an
intergovernmental organization the organization must have the right to

372) The advisory opinion on the International Status of South-West Africa (IC]
Reports, 1950, p. 128) related to a, dispute between the United Nations and the Union of
South Africa concetmng the interpretation of, inter alia, arts. 75 seq. of the UN Charter.
The advisory opinion of the Permanent Court of International Justice of 12 August 1922
on the Competence of ‘the International Labour Orgamzanon in regard to International
Regulation of the Conditions of Labour of Persons Employed in Agriculture (PCI], Ser. B,
No. 2) concerned a case where the French Government challenged the: constitutionality of
a decision-made by the Organization. The -advisory opinion of the Permanent Court of
‘International Justice of 23 July 1926 on the Competence of the International Labour
Organization to Regulate, Incidentally, the Personal Work of the Employer (PCI]J, Ser. B,
No. 13) concerned a challenge by a minority of the representatives on.a deliberative organ
of the Organization of the constitutionality of a majority decision. The (first) advisory
opinion of the International Court of Justice on the Conditions of Membership inthe-
" United Nations of 12 December 1947 (ICJ Reports, 194748, p. 9) concerned a' dispute
between the members of a deliberative organ of the UN. The advisory opinion of the Inter-
national Court of: - Justice of 20 July 1962 onCertain Expenses of the United Nations (ICJ
Reports, 1962, p. 149) concerned a dispute between the UN and some of its member-states.

. “The advisory opinion of the Permanent Court of International Justice of 31 July 1922 on
the Designation of thé Workers® Delegate for the Netherlands at the Third Session of the
International Labour Conference (PCIJ, Ser.'B, No. 1) even concérned a dispute within
a_member state, relating to its pamclpatmn in the organization and the composition of
the latter’s organs. ‘

313) The (second) advisory opxmon on Competence of the General Assembly for the
Admission of a State to the United Nations of 3 March 1950 (ICJ Reports, 1950, p. 4)
concerned the delimitation of the powers of the General Assembly and the Security Council
vis-d~vis one another (under art. 4 [2] of the UN Charter). And so did, in two respects, the
advisory opinion on Certain Expenses of the United Nations of 20 July 1962 (ICJ Reports,
1962, at pp. 162 seg. and 170 seg.). See-also note 374,

314) The advisory opinion on Effect of Awards for Compensation Made by the UN
Administrative Tribunal (ICJ Reports, 1954, p. 47) was in the first place concerned with
the delimitation  of the. competence of two particular organs of the UN (the Genefal
.Assembly and the Administrative Tribunal) vis-d-vis one another. At the same time it
was the final legal act 'in the settlement of a dlspute between the United Nations and
one of its member states on the one hand and certain UN officials, nationals of that member
state, on the other. The advisory opinion on Judgments of the Admmlstratwe Tribunal of
the International Labour Organization upon Complaints Made against the UNESCO (IC]
Reports, 1956, p. 77) involved the final decision of a dispute between UNESCO and
four of its officials concerning the relationship of employment. See also above, note 64.

375) Thus the Soviet Union opposed the submission to the Court of the two membership
cases (OR GA 11, Plenary Meetings, pp. 1047-53, and OR GA IV, Plenary Meetmgs pP-
325-6, cf..IC] Pleadings, Conditions of Admlssmn of a State to Membership in the United
Nations, 1948, p. 28, and IC]J Pleadings, Competence of the General Assembly for the
Admission of a State to the United Nations, 1950, pp. 100-1).
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obtain the ad vice of the Court even if the parties object, even if this is
not always true in respect of disputes of purely international law %),

However, regular advisory opinions ‘are not legally binding. The final
decision in matters falling within the jurisdiction of intergovernmental
organizations, is ' made by administrative decision of the organization it-
self #7), Recourse to truly advisory opinions therefore does not constitute
genuine judicial settlement of the dispute which has given rise to the re-
quest for advisory opinion. . '

In certain external disputes between intergovernmental organizations
and states it has been provided that the advisory opinion shall form a
basis of a binding decision of an ad hoc arbitral tribunal #8). Such proce-
dure is not known to have been prescribed for internal disputes, properly
speaking. '

B. Binding “ Advisory” Opinions. Examples

In certain cases it has been provided that the advisory opinion shall be
directly binding upon the organization, or upon both parties. The
following examples may be cited: :

(1) The Statute of the ILO Administrative Tribunal, adopted
by the General Conference, provides in art. XII: ‘

1. In any case in which the Governing Body of the International Labour
Office or the Administrative Board of the Pensions Fund challenges a decision
of the Tribunal confirming its jurisdiction, or considers that a decision of the
Tribunal is vitiated by a fundamental fault in the procedure followed, the
question of the validity of the decision given by the Tribunal shall be sub-.
mitted by the Governing Body, for an advisory opinion, to the International
Court of Justice?®?). ' =

87) In its advisory opinion on the Status of Eastern Carelia, the Permanent Court of
International Justice declined to give an advisory opinion on the question put to it by the
League of Nations because it found that the question was directly related to the main point
of a dispute actually pending between two states, one of which objected to the request for
an advisory opinion (PCI]J, Ser, B, No. 5, pp. 27-29). On the other hand, the Permanent
Court of International Justice and the International Court of Justice have consented to
give advisory opinions, despite the objection of the states concerned, when the questions
put to the Court relate to the procedure for the settlement of a dispute and not to its merits,
and when the organization requesting the opinion needed the advice .of the Court for its
own guidance (Turkish-Iraqui Frontier [Mosul], PCIJ, Ser. B, No. 12, pp- 8-9 and
17-18; Interpretation of the Greco-Turkish Agreement of 1 December 1926, ibid., No. 16;
Interpretation of Peace Treaties, IC] Reports, 1950, pp. 71-72). In these cases it was not
considered necessary to apply the procedure prescribed for contentious cases. ‘

377) Above, Chapter II C. ‘ :

%) See e.g. the headquarters agreement between the United Nations and the United
States, § 21, and the ILO constitution, art. 37,2. :

37%).In the Annex to the Statute a similar provision is made for other organizations
which recognize the jurisdiction of the Tribunal. ‘ -

8 ZadRV, Bd. 24/1
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2. 'The opinion given by the Court shall be binding.
~ (2) The FAO Conference adopted at its first session the following
recommendation by its General Committee on the Terms of Appointment
of the Director-General: ’

3. If any question of interpretation or dispute arises on the terms of his
contract an advisory opinion of the International Court of Justice shall be
obtained by the usual procedure and adopted, or, alternatively, the
matter shall be submitted for determination to such arbitral tribunal as the
Conference shall appoint 380), ‘

(3) Art. 96 of the Charter of the International Trade Organ-
ization, which never came into being, provided: ’ -
1. The Organization may, in accordance with arrangements made pursuant
to paragraph 2 of Article 96 of the Charter of the United Nations, request
from the International Court of Justice advisory opinions on legal questions
arising within the scope of the activities of the Organization. ;
2. Any decision of the Conference under this Charter shall, at the instance
of any Member whose interests are prejudiced by the decision, be subject to
- review by the International: Court of Justice by means of a request, in
appropriate form, for an advisory opinion pursuant to the Statute of the
Court. ‘ : : :
5. The Organization shall consider itself bound by the opinion of the Court
on any question referred by it to the Court. In so far as it does not accord
~ with the opinion of the Court, the decision in question shall be modified.

" According to a resolution adopted at the Havanna Conference (1947
.—48) the drafters of the ITO Charter wanted such opinions “to have the
nature of a judgment with respect to the organization” *!). ‘

(4) Reference may also be made to the provisions for settlement of dis-
putes in the general conventions on the privileges and
immunities of the United Nations and the specialized agencies (§§ 30
and 32, respectively) and in certain other agreements on privileges and
immunities #2). However, these concern disputes of an external nature.

380) FAO, Report of the First Session of the Conference, 1945, p. 67. Emphasis supplied.
See also the abortive resolution ibid., p. 55. - X .

- 381) United Nations Conference on Trade and Employment, Final Act and' related
documents, UN Sales No. 1948. IL. D. 4, p. 73. '

362) E, g, the agreement of 26 May 1954 between the United Nations and Thailand
relating to the headquarters ‘of the. Economic Commission for Asia and the Far East -
(ECAFE) in Thailand (UNTS vol. 260, p. 35 and ICJ Yearbook, 1956-57, p. 241) and -
the Agreement on the Privileges ‘and “Immunities of the International Atomic Energy
Agency, § 34 (UNTS, vol. 374, p. 166). A clearly external example, not specially concerned
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(5) Binding advisory opinions have also been requested of other le gal
bodies. Thus the Council of the League of Nations, by a resolution
adopted on 8 June 1925, prior to the establishment of its Administrative
Tribunal, referred to a collége of three legal members a dispute between
the League and a former official who claimed compensation for unjustified
- dismissal. The Council declared in advance that it would accept the conclu-
sions of the collége as its own decision in the matter. After an oral procedure
“without judicial formalities” —in the course of which the parties, their
Swiss lawyers and one witness were heard —the collége submitted its report
to the Council with the conclusion that the ex-official was to be paid a
compensation in the amount of £ 750%3), :

It will be noted that in some of these cases3®) the advisory opinion is
to be binding upon both parties to the dispute. It is then in fact a judicial
decision and requires, in principle, that the procedure prescribed for such
decisions be followed. In particular, both parties must be given an oppor-
tunity of presenting their views to ‘the Court or the other legal body
concerned. : : f '

In other cases %) only the organization has undertaken to be bound by
the opinion. The organization will then make an administrative decision
in accordance with the opinion. This will be binding upon the other party
only as an administrative decision, by virtue of the_organic or extended
jurisdiction of the organization, as the case may be. In other words, from
- a formal point of view it is no more binding upon the other party than it
would have been if no opinion had been obtained. However, in fact it will
be much more difficult for the other party to challenge the validity of the
decision of the organization. In these cases t00, it will therefore be reason- -
able to follow as far as possible the procedure required: for judicial pro-
ceedings. But it is doubtful whether the parties may claim this as a matter
of right. s

- Competence of the Court under Its Statute to Render Binding

“Advisory” Opinions ,

Although the Statute of the Court does not authorize binding advisory
opinions, it does not preclude them either. Indeed, the Court has, although
not unanimously, accepted jurisdiction in the one case of this type which

with privileges and immunities, is art. XVI of the Agreement for the Establishment in
Cairo of a Middle Eastern Regional Radioisotope Centre for the Arab Countries of 18
October 1962. ' :

38) ' Journal Officiel, 1925, pp. 858 and 1441-7 (Monod case).

384) Nos. (1) and (4).

%) Nos. (2), (3) and (5).
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so far has been submitted to it. This is the advisory opinion on Judg-
ments of the Administrative - Tribunal of the Inter-
national Labour Organization upon Complaints Made
against the UNESCO, rendered on 23 October 1956 ). .

Four Judges considered that the Court could not render a binding ad-
visory opinion in the citcumstances because both parties to the dispute
could not appear before the Court and did not enjoy an equal status be-
fore it. However, no doubt was voiced as to the competence of the Court
ratione materiae. Indeed, art.96 authorizes the organizations to request
advisory opinions “on any legal question”, adding, in the case of the spe-
cialized agencies, the qualification “arising within the scope of their"ac-
tivities”. This clearly includes any aspect of the internal law of the organ-
ization, whether or not it at the same time forms part of international
law, and whether or not there is a dispute between states. It is submitted
that, in principle, this does not apply if the “advisory” opinion is to be
binding, since the Court then is faced in substance with the task ‘of ren-
dering a judgment in a contentious case. In such a case the competence
must be determined by analogy with the rules applicable to contentious
proceedings. However, none of the judges questioned the competence of
the Court on this basis. Indeed, even if it had been a genuine contentious
case, the Court might not have had to .consider itself incompetent ratione
materiae when the dispute had been submitted to it by the organization
itself, cf. above, pp. 105-110. :

The parties to the dispute —other than the organization — have no right
to. request advisory opinions, since this right, under art. 96 of the UN
Charter, may be conferred only upon the organization, or, more particu-
larly}, only upon the United Nations and the specialized agencies.

D. Power of the Organization under Its Own Law to Request Binding
*Advisory” Opinions :

In those cases listed under B which concern internal disputes stricto
sensu®7), i.e. cases arising out of matters falling under the organic juris-
diction of the organization, the decision to seek a binding advisory opinion
was made by unilateral regulation and/or decision of the organization,
without tequiring specific consent *9), or consent at all, of the other party

- 38) ICJ Reports, 1956, p. 77.
387) Nos. (1), (2) and (5). -
388) In the case of ILO the officials may be said to have accepted this unilateral power
of the organization by accepting the terms of appointment. In the case ‘of FAO, the
Director-General accepted the reciprocal right as a direct part of his terms of appointment.
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to the dispute. In none of these cases did the constitution of the organ-
ization authorize the organization to request such binding opinions. The
constitutions did not even authorize the organization to request a truly
advisory opinion on the type of disputes concerned ).

It has already been demonstrated that the organization has exclusive
jurisdiction in such matters, and that this comprises not only legislative

“and administrative powers, but also the judicial power. Thus the organiza-
tion may not only refer such disputes for binding decision to internal
courts of the organization®), but it may also delegate its compulsory
jurisdiction to external tribunals®!), Whether it does so by asking for
regular judgments in contentious proceedings or for binding advisory
opinions is immaterial, if the procedure adopted by the court in both cases
is a judicial one, affording the regular judicial guarantees to both parties
to the dispute. This was precisely the point of discussion in the advisory
opinion on Judgments of the Administrative Tribunal of
the International Labour Organization upon Com-
plaints Made against the UNESCO. The majority held that
the procedure which the Court was able to adopt did afford the required -
judicial guarantees to both parties. And this must then suffice also from .
the point of view of the constitutional powers of the organization.

The organizations listed under B (1), (2) and (5) therefore had the right
to adopt unilateral regulations referring the disputes in question to the Inter-
national Court of Justice for decision by binding advisory opinion, without
providing for the consent, generally or in each case, of the other party to
the dispute. Indeed, it is submitted that in all those cases where the organi-
zation has organic or extended jurisdiction which includes compulsory
judicial power, it may ask the International Court of Justice to render a
binding advisory opinion, if this is able to do so under a procedure which
offers the necessary judicial safeguards, and if the constitution of the organi-
zation or the treaty conferring extended jurisdiction upon it does not pro-
vide otherwise. . , oo

However, in disputes which do not fall under the jurisdiction of the
organization, it can ask for a binding advisory opinion only if the other
party to the dispute agrees or if the opinion becomes binding only upon
the organization itself. '

, ®) The relevant provision of the FAO constitution (art. XVII) was more restrictively
worded at that time than it is in its present form. .
. 3%0) Above, Chapter ITI A (1)—(2). i )
1) Above, Chapters VI and IX D (2).

i
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~ Chapter XI: CONCLUSIONS %)

The need for judicial settlement of internal disputes-of intergovern-
mental organizations has so far arisen primarily in three respects. First,
in disputes between the organization and its officials arising out of the
_relationship of employment. Indeed a few hundred judgments have already
been rendered in such disputes by administrative tribunals and equivalent
judicial bodies set up for this purpose by a number of organizations. In the
second place the practical need has arisen within the supra-national Euro-
pean Communities in connection with the direct legislative and administra-
tive powers conferred upon these organizations wvis-d-vis private under-
takings in' the member states. The Court of. Justice of the European Com-
munities has already rendered a number of judgments in cases relating to
these activities, in addition to those relating to officials. In the third place
the practical need has arisen within the United Nations and the Inter-
national Labour Organization in connection with various types. of internal
disputes, most of which have arisen between the organization and certain
of its member states, or between member states. inter se. These disputes,
most of which do not relate to genuine legislative or administrative powers
conferred upon the organization, have, however, not been solved by genuine
judicial decisions, but by advisory opinions of the Permanent Court of
International Justice or the International Court of Justice. Although not
legally binding, these opinions have been complied with by the organization,
but in several cases not by the other partles to the dispute *%).

On the basis of the concrete examination in the preceding chapters of the
judicial powers of the organization, it is submitted that intergovernmental
organizations have an inherent power to establish courts of their own to ad-
judicate upon internal disputes and even upon external disputes involving
the organization or its officials or organs. The organization can confer upon
such courts compulsory jurisdiction vis-d-vis itself and its organs, as well as
vis-a-vis its officials in those respects where these act in that capacity (orin a
personal capacity if they, because of their status with the organization, enjoy

immunity even in respect of private acts). However, the organization cannot

confer upon its courts compulsory jurisdiction over member states or exter-
nal parties unless it has been given’ this power by the states eoncerned.

32} See also above, Chapter III A (6) and E. The problems dealt with in Chapters I-11,
111 £, IV and VIII have not been included in these conclusions.

393) See, for example, the advisory opinions on the International Status of South-West
Africa (ICJ Reports, 1950, p. 128) and Certain Expenses of the United Nations (ICJ
Reports, 1962, p. 149). : «
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Otherwise the courts can assume jurisdiction over such external parties
only if they themselves bring an action before the court or accept an
- action brought against them. However, even this jurisdiction is in fact
exclusive in so far as the organization and its officials en;oy 1mmun1ty
from suit in national courts.

" Intergovernmental orgamzauons which have no territorial Jurlsdlcnon
do not have the means of genuine enforcement of the judgments rendered
by their courts, except that in most cases which have so far arisen in
practice, such enforcement was not necessary because the judgment called
for action only by the organization itself or because the judgments were
enforceable by the authorities of the member states pursuant to express
constitutional provisions to that effect. In the absence of such provisions,
states have no obligation under international law to ‘enforce judgments
rendered by the courts of the organization, any more than they have
such obligation in respect of judgments rendered by the courts of foreign
states. However, it is submitted that judgments rendered by courts of inter-
governmental organizations in internal disputes, and probably also judg-
ments rendered in external dlsputes involving the organization or its offi-
cials as such (or relating to acts in respect. of which they enjoy immunity)
must be considered by national courts as courts of competent jurisdiction.
"Accordmgly, in the absence of special prov1s1ons on the international or
municipal plane, national courts must give the same effect to judgments
of courts of intergovernmental orgamzatlons as they give to judgments
rendered by courts of foreign states in respect of which no special pro-
visions have been made by treaty or statute. This means that the courts
of many states will recognize judgments rendered by courts of intergovern-
. mental organizations as binding, even if they do not consider them en-
forceable without a new judgment of a court in the state where enforce-
- ment is sought, or that they will refrain from enquiring into the merits
- of a case decided by the court of an intergovernmental organization.
~ Intergovernmental organizations, like states, have exclusive jurisdiction
over their organs and officials as such, both with regard to legislative and -
~administrative, as well as judicial powers. This means that no external
court can, without the consent of the organization, assume )unsdlctlon in
disputes between the organs, the officials and the orgamzanon acting
as such.

In disputes falling outside thls organic ]unsdlcuon, because they involve
other parties (or the organization and its officials acting as subjects of
municipal law), external courts are not prevented under international law
from a.ssummg jurisdiction even in respect of internal matters of the organi-
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zation, if they are competent under their own law and this Jaw is not exces-

sively liberal. ‘This applies to national courts, to courts of other inter-

governmental organizations and to international courts. Thus, if n6 con-

trary provision has been made, national courts can assume Jurlsdlcuon,
in dlsputes arising out of the extended ]ul’lSdlCthIl conferred upon certain

organizations, such as disputes relating to nav1gat10n on rivers under the
' partlal territorial jurisdiction of international river commissions, or relat-

ing to private enterprises under the partial Junsdlctlon of one of the Euro-

pean Communities, even if the dispute arises out of law enacted by the

orgamzatlon (its internal law largo sensu).

A distinction must be made between international courts and internal
courts of the orgamzauon. These are in several respects governed by dif-
ferent rules.

For the settlement of dlsputes between the organization and its officials
internal courts of the organization or of other organizations offer the best
means. Only in respect of appeals from the decisions of these courts would
it seem necessary to resort to international courts, if the. orgamzamon,
alone or together with other organizations, does not wish to establish its
own appeals court or procedutes. Appeals to international ‘courts must,
however, be made in the form of requests for binding or non-binding
advisory opinions, as long as contentious proceedings before such courts
are open only to states, and even after they may have been opened also
to intergovernmental organizations. Indeed, regular international courts
are not very appropriate for the settlement of disputes involving officials.
And a general reference by the organization of such disputes to national
courts would also be inappropriate.

Disputes between organs of an organization can usually be settled by
administrative decision of the plenary organ of the organization or of
another superior organ. Only in cases where, as in the United Nations and
the International Atomic Energy Agency, there is no organ having supreme
powers in all respects, may the need arise for a decision by an external
body. In such cases the proper procedure will be an advisory op1n1on by
the International Court of Justice. Two organs of the same organization,
i.e. of the same subject of international law, cannot be opposing parties
to contentious proceedings before a regular international court. If a legally
binding decision is required, it must be obtained by means ‘of a binding
adv1sory opinion. However, for practical .purposes, a regular advisory
opinion will usually suffice. .

Disputes between the organization and its member states, or between

\
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member states inter se, can be settled either by courts established by
the organization or by international courts. However, as long as the Statute
of the International Court of Justice precludes intergovernmental organi-
zations from being parties to contentious cases before the Court, disputes
between the organization and its member states can only be submitted
to that Court by way of a request from the organization for an advisory
opinion. If the need is felt for a binding judicial decision, this can only
be obtained by the parties agreeing in advance to regard the “advisory”
opinion as binding. ,

Disputes between the organization and private parties subject to its
extended (territorial, personal or comprehensive) jurisdiction can be settled
either by internal courts of the organization or by national courts.

The need for judicial settlement of internal disputes, except for dis-
putes involving officials, is pressing only in respect of those organizations
which have significant legal or political powers #*). Only in such cases will
the member states and / or the private parties subject to the extended j Juns-
diction of the organization feel the need for judicial protectxon against
abuse of the organization’s powers. ;

By virtue of their inherent powers, mtergovernmental orgamzauons
can establish courts to afford judicial protection to member states, offi-
cials and private parties against abuse by the organization or its officials
of their powers, even if there is no provision in the constitution of the
organization authorizing it, expressly or by implication, to establish such
courts -or to provide modes of settlement of such disputes, and even if
no other treaty so prov1des The need to include such provisions in consti-
tutions or other treaties arises only if the states concerned wish to have
a right to judicial recourse of which they cannot be deprived.

34) Cf. Lissitzyn as quoted above, p. 55.
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