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Abstract

Courts around the world are increasingly adopting tests of proportionali-
ty to assess limitations on constitutional rights. This essay considers the re-
cent adoption of a proportionality test by the High Court of Australia in
the case of McCloy v New South Wales. In particular, it assesses the extent
to which this development can be seen as part of a growing globalisation of
public law adjudication. In considering this question of transnational con-
vergence the essay examines (i) the degree to which the Australian approach
is analytically similar to the traditional approach to proportionality devel-
oped in Germany and, (ii) whether the Australian Court was influenced,
either overtly or implicitly, by developments abroad. The essay concludes
by making some observations about the potential implications of this con-
vergence.

* PhD Candidate, Melbourne Law School. This article was prepared while a visiting re-
searcher at the Max Planck Institute for Comparative Public Law and International Law. It
was originally presented at the International Graduate Legal Research Conference at King’s
College London in April 2016, where it was awarded the prize for best conference paper. I am
grateful to Cheryl Saunders and Tanya Josev for their comments on the draft conference pa-
per, and to Anne Peters and Rosalind Dixon who provided comments prior to publication. All
errors are of course my own.
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I. Introduction

The proliferation of proportionality as a method of review has meant it is
frequently held up as a “global” or “transnational” model of adjudicating
constitutional rights. Yet while it is difficult to dispute that the rubric of
proportionality is now employed across many jurisdictions, it is not self-
evident that the language of proportionality is always used in precisely the
same way. Are we really witnessing a great methodological convergence in
public law adjudication? And if we are, what are some of the implications of
this convergence?

This essay explores these questions in the context of the Australian High
Court’s recent adoption of a standardised framework of proportionality in
McCloy v. New South Wales." Despite the High Court’s traditional ambiva-
lence towards proportionality, four members of the Court have now em-
braced a structured three-part test to determine whether the implied consti-
tutional freedom of political communication has been infringed. Given
these developments, this essay compares the Australian High Court’s re-
vised approach to proportionality with that adopted in Germany, common-
ly considered to be the “home” of modern proportionality reasoning. In
particular the essay examines the degree of convergence between the two
jurisdictions; while there are now clear parallels in the framing of the rele-
vant test, this does not necessarily mean that the Australian and German
concepts of proportionality are, in fact, analytically identical. In considering
this issue the paper hopes to clarify how the concept of proportionality,
with its global reach, has been translated in the Australian constitutional
setting. This will contribute to understanding whether and, if so, in what
sense, the adoption of proportionality can be seen as part of the growing
globalisation of public law.

IL. Proportionality and the Transnational Legal Landscape

To begin, it is necessary to clarify a few definitional issues. In particular,
what is transnationalism, and what is proportionality? And what is the rela-

1 McCloy v. New South Wales, (2015) 89 ALJR 857. Note that since this article was writ-
ten the High Court has handed down the decision of Murphy v. Electoral Commissioner,
(2016) 90 ALJR 1027 which concerns the Commonwealth Parliament’s power to regulate
elections. A majority of the Court did not consider it appropriate to apply proportionality
reasoning (in the sense developed in McCloy) in this context. An examination of this decision
is beyond the scope of this essay but awaits further consideration.
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tionship between the two? Both are terms with a variety of shades of mean-
ing and both can be used to describe a variety of different concepts.

1. What Is “Transnationalism”?

The term “transnational law” was coined in 1956 by renowned interna-
tional lawyer Philip Jessup. For Jessup, the concept included “all law which
regulates actions or events that transcend national frontiers”.” He sought to
convey the idea that the existing legal categories were inadequate to capture
the complexity of legal relations. This understanding of transnational law as
a “hybrid” between the national and international has remained,’ but it has
diversified beyond state-centred conceptions of the law to capture a wider
array of sources of authority and actors.” As Roger Cotterell acknowledges,
the term “transnational law” is “widely invoked but rarely defined with
much precision”.” Even a brief survey of the literature on “transnational-
ism” reveals that it is used in a variety of ways to encompass a range of dif-
ferent ways in which the “law” is no longer bounded along traditional na-
tional or international lines. At times, for instance, it refers to the regulation
of disputes that transcend traditional boundaries,® whereas at other times it
refers to the convergence — either procedurally or substantively — across na-
tional borders.” This essay does not attempt to resolve these taxonomical
debates, but instead focuses on how recent developments in Australia might
be seen as part of a growing transnationalisation of constitutional law. In
particular, the focus is on the adoption of common methodological tools or
techniques by courts in different jurisdictions. As Menkell-Meadow notes:

“In our modern era, transnational law is law that moves back and forth from
the international to the domestic and often back again, such as when one’s na-

2 P. C. Jessup, Transnational Law, 1956, 2.

8 H. Hongju Koh, Why Transnational Law Matters, Penn State International Law Review
24 (2006), 745.

4 H. P. Glenn, A Transnational Concept of Law, in: M. Tushnet/P. Cane (eds.), The Ox-
ford Handbook of Legal Studies, 2005, 839.

5 R. Cotterrell, What Is Transnational Law?, Law & Social Inquiry 37 (2012), 500 et seq.

6 See, e.g., C. Menkel-Meadow, Why and How to Study “Transnational” Law, University
of California Irvine Law Review 1 (2011), 97 et seq.

7 See, e.g., R. A. Miller/P. C. Zumbansen, Introduction — Comparative Law as Transna-
tional Law, in: R. A. Miller/P. C. Zumbansen (eds.), Comparative Law as Transnational Law:
A Decade of the German Law Journal, 2011, 3 et seq.; R. Cotterrel (note 5), 501.
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tion’s legal solutions are “copy-pasted’ or ‘downloaded and uploaded’ to the law
of another nation or to the international legal system.”®

It is here that the link between transnationalism and proportionality be-
comes apparent. As has been well-documented, in recent decades propor-
tionality has swept around the world and is now widely applied by both
national, international and supra-national courts.’ This widespread adop-
tion of proportionality reasoning has prompted scholars to describe its
spread as “viral”,'” and some have suggested that it forms part of a “global”
model of constitutional rights."

2. What Is “Proportionality”?

While the language of “proportionality” is now prevalent, it is not clear
that the concept is always employed in exactly the same way." In a recent
contribution to the ever-evolving literature, Stephen Gardbanm reminds us
of the need not only to identify what proportionality s, but also to identify
what it is not. Importantly, Gardbaum notes the need to distinguish pro-
portionality, as a “specific technique or tool”, from both more abstract ar-
guments made in support of a “culture of justification” and also from gen-
eral notions of balancing or reasonableness review.'

8 C. Menkel-Meadow (note 6), 110.

9 Note that the United States is often viewed as the main “exception” to the global spread
of proportionality, but there is a growing body of literature debating the extent to which pro-
portionality-style reasoning in fact forms part of the tiered scrutiny of review: see, e.g., E. T.
Sullivan/R. S. Frase, Proportionality Principles in American Law: Controlling Excessive
Government Actions, 2009, Ch. 3; V. C. Jackson, Constitutional Law in an Age of Propor-
tionality, Yale L. J. 124 (2015), 3094; P. Yowell, Proportionality in United States Constitution-
al Law, in: L. Lazarus/C. McCrudden/N. Bowles (eds.), Reasoning Rights: Comparative Judi-
cial Engagement, 2014, 87; M. Coben-Eliya/I. Porat, Proportionality and Constitutional Cul-
ture, 2013.

10 A. Stone Sweet/]. Mathews, Proportionality Balancing and Global Constitutionalism,
Colum. J. Transnat’l L. 47 (2008), 72, 112.

1 K. Méller, The Global Model of Constitutional Rights, 2012. See also D. M. Beatty,
The Ultimate Rule of Law, 2004), Ch. 5.

12 See also Jacco Bomboff, who makes a similar point in relation to “balancing”: J.
Bomboff, Balancing Constitutional Rights: The Origins and Meanings of Postwar Legal Dis-
course, 2013, 15.

13 As Gardbaum reminds us, it is not the only tool available for resolving competing in-
terests: S. Gardbaum, Positive and Horizontal Rights: Proportionality’s Next Frontier or a
Bridge Too Far?, in: V. C. Jackson/M. Tushnet (eds.), Proportionality: New Frontiers, New
Challenges, forthcoming.
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The focus here is on proportionality as a specific formula employed by
judges to resolve competing interests.'* The origins of this formula are
most-often traced to the Prussian administrative courts in the late 19" Cen-
tury, where a notion of proportionality was developed in the context of lim-
iting police powers.'”” It was then picked up, and further-refined, by the
German Federal Constitutional Court in the 1950s.'® Although other juris-
dictions frame the test slightly differently,'” the German formulation of
proportionality involves three distinct sub-tests or stages: (i) suitability, (i1)
necessity and (ii) proportionality “stricto sensu” or balancing. The suitability
sub-test of proportionality assesses the connection between a particular
measure and the aim it is stated to advance: Is the measure capable of
achieving the particular objective? At the second stage, necessity, the court
asks whether the measure in question is necessary by inquiring into whether
there are other, less restrictive alternatives that might achieve the same end.
Finally, under the balancing or proportionality “stricto sensu” stage, the
court is required to evaluate whether the benefit (the achievement of the
legitimate aim) is worth the cost of impinging on the right.'®

14 Note that although proportionality sometimes takes on the status of an overarching
“principle”, the focus here is on its use as a “formula”. For some discussion of this distinction,
see M. Cohn, Proportionality in Israel and Beyond — Four Aspects, in: G. Sapir/D. Barak-
Erez/A. Barak (eds.), Israeli Constitutional Law in the Making, 2013, 189, 191, 194 et seq.

5 See, e.g., A. Stone Sweet/]. Mathews (note 10), 97 et seq.; M. Coben-Eliya/l. Porat,
American Balancing and German Proportionality: The Historical Origins, LCON 8 (2010),
263, 271 et seq.; but see T Poole, Proportionality in Perspective, New Zealand Law Review
(2010), 369.

16 D. Grimm, Proportionality in Canadian and German Constitutional Jurisprudence, U.
Toronto L. J. 57 (2007), 383, 385.

7 Note that some jurisdictions and commentators prefer a four-stage classification, with
the first (prior) question asking whether the challenged law or measure pursues a legitimate
goal. See, e.g., Bank Mellat v. Her Majesty’s Treasury (No. 2), (2014) AC 701, 771 (20) (Lord
Sumption JSC).

18 The extent to which each stage is relied upon is a separate question that requires further
consideration. Niels Petersen suggests that since 1978, balancing has been the “predominant
argumentation framework” of the Federal Constitutional Court: N. Petersen, Balancing and
Judicial Self-Empowerment: A Case Study on the Rise of Balancing in the Jurisprudence of
the German Federal Constitutional Court, Global Constitutionalism 4 (2015), 49, 65. Also,
while space precludes a detailed contextual examination, in Germany proportionality reason-
ing was developed against the backdrop of a constitutional system founded in the aftermath of
the atrocities of World War II. The Basic Law, which begins with a catalogue of fundamental
rights, is underpinned by an open acknowledgement of human dignity and other constitu-
tional values. See D. Grimm, Values in German Constitutional Law, in: D. Davis/A. Rich-
ter/C. Saunders (eds.), An Inquiry into the Existence of Global Values: Through the Lens of
Comparative Constitutional Law, 2015, 199.
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II1. The Australian Ambivalence

Despite this global popularity of proportionality, the Australian ap-
proach has been somewhat more cautious. Until recently there has been
ambivalence about whether a structured, three-part formulation, akin to the
German model, properly formed part of Australian law. This essay focuses
only on the use of proportionality in constitutional law, and more particu-
larly on the recent developments in McCloy (which concerned the implied
freedom of political communication).”” It is worth noting that in the Aus-
tralian context there is no bill of rights at the federal level. While the Con-
stitution contains a limited number of express rights, there are also implied
rights, such as that considered in McCloy, which have been derived from the
institutional arrangements protected by the Constitution.”’ In addition,
Australia has a particularly strict separation of judicial power.”’

The High Court’s traditional approach to the implied freedom of politi-
cal communication — familiar to all students of Australian constitutional law
— is framed in terms of the language of “appropriate and adapted”.”” Since
the unanimous decision in Lange v. Australian Broadcasting Authority in
1997 the High Court has consistently confirmed, with only slight modifica-
tions, a two-stage test for assessing limitations on the implied freedom.”
This test involves assessing, first, whether the law effectively burdens free-
dom of communication about government or political matters either in its
terms, operation or effect. Secondly, if the law effectively burdens that free-
dom, the law must be reasonably appropriate and adapted to serve a legiti-
mate end in a manner which is compatible with the maintenance of the con-

19 McCloy (note 1). In the constitutional context it has for some time been acknowledged
there are two main fields where some form of proportionality reasoning arises: first, in rela-
tion to the characterisation of Commonwealth laws in relation to certain heads of legislative
power in the Commonwealth Constitution and, secondly, in assessing the limits of constitu-
tional guarantees: see, e.g., F. P. Lee, Proportionality in Australian Constitutional Adjudica-
tion, in: G. Lindell (ed.), Future Directions in Australian Constitutional Law, 1994, 126; J.
Kirk, Constitutional Guarantees, Characterisation and the Concept of Proportionality, Mel-
bourne University Law Review 21 (1997), 1.

20 A. Stone, Australia’s Constitutional Rights and the Problem of Interpretive Disagree-
ment, Sydney L. Rev. 27 (2005), 29.

21 C. Saunders, The Separation of Powers, in: B. Opeskin/F. Wheeler (eds.), The Australi-
an Federal Judicial System, 2000, 3.

22 The High Court first recognised the implied freedom of political communication in
Nationwide News Pry Ltd v. Wills, (1992) 177 CLR 1 and Australian Capital Television Pty
Ltd v. Commonwealth, (1992) 177 CLR 106.

28 Lange v. Australian Broadcasting Corporation, (1997) 189 CLR 520, 567 (Lange), as
modified by Coleman v. Power (2004) 220 CLR 1, 50-51 (92)-(96) (McHugh J), 77-78 (196)
(Gummow and Hayne ]J), 82 (211) (Kirby ]).
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stitutionally prescribed system of representative and responsible govern-
ment.

Although this test does not expressly use the word “proportionality”, or
the language of “suitability”, “necessity” or “balance”, in Lange itself the
Court took the view that its two-staged test was equivalent to, or involved
some form of, proportionality reasoning. The Court in Lange noted that
the test for assessing limitations on the implied freedom had been expressed
in various ways in the past, and it observed that there was “little difference”
between the formulations of “reasonably appropriate and adapted” and
“proportionality”.” In later decisions a majority of the Court has expressed
a clear preference for the language of “reasonably appropriate and adapted”,
and has continued to maintain that the different expressions are alternative
ways to express the same test.”

There have, however, been some signs of disagreement within the Court.
In Mulbolland v. Australian Electoral Commission®® and Levy v. Victoria,”’
for instance, Kirby ] was critical of the traditional “appropriate and
adapted” language. He argued it was “inappropriate and ill-adapted to per-
form the constitutional function repeatedly assigned to it by members of
this Court”® and suggested that the “actual process of constitutional rea-
soning” was more usefully described by the language of proportionality.”
More recently, similar criticisms were made by Crennan, Kiefel and Bell JJ
in Monis v. The Queen, and their Honours questioned the continued use of
the “more cumbersome and inexact phrase” of “appropriate and adapted”.*

There has also been some disagreement in terms of the substance of the
Lange test and the types of inquiries it involves.*' In Tajjour v. New South
Wales, for instance, Crennan, Kiefel and Bell J] integrated the language of
“suitability” and “necessity” into the traditional Lange questions.”” While
they did not adopt a test of “strict proportionality”, there were signs that

24 Lange (note 23), 567 fn. 272 (the Court).

25 For instance, Gleeson CJ noted that “whichever expression is used, what is important is
the substance of the idea it is intended to convey”: Mulbolland v. Australian Electoral Com-
mission, (2004) 220 CLR 181, 197 (32) (Mulbholland). See also McCloy (note 1), 885 (139)
(Gageler ]), 913 (309) (Gordon J).

26 Mulholland (note 25).

2T Levy v. Victoria, (1997) 189 CLR 579, 645-646 (Kirby ).

28 Mulbolland (note 25), 266 (247).

29 Mulholland (note 25), 267 (250).

30 Monis v. The Queen, (2013) 249 CLR 92, 195 (283).

For more detail, see A. Carter, Political Donations, Political Communication and the
Place of Proportionality Analysis, PLR 26 (2015), 245, 251.
32 Tajjour v. New South Wales, (2014) 254 CLR 508, 570-571, (110)-(113) (Tajjour).
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this question could arise in subsequent cases.” Justice Gageler, in contrast,
adhered to the view that proportionality is an alternative way of describing
whether a law is “reasonably appropriate and adapted”, and observed that

the Court had not yet adopted a “generic proportionality analysis”.**

IV. McCloy and the Development of a Structured
Proportionality Test

Against this lingering uncertainty — and despite the fact that no parties or
interveners made submissions that the longstanding Lange test required
changing® — four members of the Court in McCloy took the opportunity to
clarify the place of proportionality analysis. The case itself concerned a
challenge to various provisions of the Election Funding, Expenditure and
Disclosures Act 1981 (NSW), which imposed certain restrictions on political
donations. A majority of the Court held that these provisions did not im-
permissibly burden the implied freedom of political communication.®

The joint judgement of French CJ, Kiefel, Bell and Keane JJ, ostensibly
confirming the Lange test, considered that the phrase “appropriate and
adapted” was not to be understood as a “complete statement of what is in-
volved”.*” Instead, according to the joint judgement, the test required three
questions to be considered: (i) “Does the law effectively burden the freedom
in its terms, operation or effect?”;*® (ii) If the answer to the first question is
“yes”, “are the purpose of the law and the means adopted to achieve that
purpose legitimate, in the sense that they are compatible with the constitu-
tionally prescribed system of representative government?”;*° (iii) If the an-

33 Tajjour (note 32), 575 (133).

34 Tajjour (note 32), 580 (150). Note also that in Unions NSW v. NSW Keane ] was critical
of the “indefinite and highly abstract language of Lange” and proposed a simplified test: Un-
ions NSW v. New South Wales, (2013) 252 CLR 530, 576 (129).

35 McCloy (note 1), 912-913 (308) (Gordon J).

36 Note that a majority of the Court upheld all of the changed provisions (French CJ, Kie-
fel, Bell and Keane J]J delivered a joint judgement, and Gageler | and Gordon ] delivered sepa-
rate reasons). Justice Nettle dissented only in relation to the prohibited donor provisions:
McCloy (note 1), 907 (266).

87 McCloy (note 1), 874 (71).

38 McCloy (note 1), 862 (2). This question remains in the same terms as the first Lange
question.

39 McCloy (note 1), 862 (2). This question was described as involving “compatibility test-
ing”.
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» o«

swer to the second question is “yes”, “is the law reasonably appropriate and
adapted to advance that legitimate object?”*’

This final question was described as “proportionality testing”, and was
broken down into three further stages. First, there is the question of suita-
bility or “appropriateness or fit”, which asks whether there is a rational
connection between the legislative provision the legitimate purpose which it
pursues.”’ According to the joint judgement, this “does not involve a value
judgement about whether the legislature could have approached the matter
in a different way”.”” The second question is that of necessity, which in-
volves an inquiry into whether there are any obvious or compelling alterna-
tives available that are less-restrictive of the freedom.*® The final question is

whether the law is “adequate in its balance”,* which was described as:

“a criterion requiring a value judgment, consistently with the limits of the ju-
dicial function, describing the balance between the importance of the purpose
served by the restrictive measure and the extent of the restriction it imposes on

the freedom.”**

Despite acknowledging the role of value judgements in this way, the joint
judgement was keen to emphasise that this “does not entitle the courts to
substitute their own assessment for that of the legislative decision-maker”.*®
In its application of this third stage, the joint judgement held, without much
elaboration, that the restriction on the freedom was “more than balanced by
the benefits sought to be achieved”.*’

The joint judgement’s revised approach to proportionality was not ac-
cepted by the other three members of the Court, who saw no need to depart
from the traditional Lange approach. The immediate upshot of McCloy is
that, for the first time, there is a clear majority of the Court favouring a
structured, three-part test of proportionality. Under this new approach
proportionality represents an explicit and sequential test, rather than merely
an alternative expression.

40 McCloy (note 1), 862 (2).

41 McCloy (note 1), 875-876 (80).
42 McCloy (note 1), 875-876 (80).
43 McCloy (note 1), 876 (81).

44 McCloy (note 1), 875 (79).

45 McCloy (note 1), 863 (2).

46 McCloy (note 1), 877 (89).

47 McCloy (note 1), 878 (93).
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V. Towards Transnationalism?

Does this revised approach to proportionality in Australia signal the
adoption of a global methodological approach? In considering the degree to
which McCloy can be seen to represent a growing transnational conver-
gence, a couple of distinct strands need to be disentangled. First, it is neces-
sary to consider the extent to which the revised McCloy approach in fact
conforms to the traditional German approach to proportionality. Secondly,
there is the issue of whether the Court was influenced — either overtly or
implicitly — by transnational developments. Each of these aspects is consid-
ered in turn before some observations are made about the implications of
this trend.

1. An Analytically Similar Structure?

At first glance it is apparent that there are some key similarities between
the revised Australian approach and the traditional German model. Both
follow a similar three-pronged structure that is framed in terms of “suitabil-
ity, “necessity” and (some form of) “balancing”. Although some scholars
had previously suggested that the “reasonably appropriate and adapted” test
was “conceptually equivalent” to a test of proportionality,”® this has now
been made explicit. The revised approach also represents a change in that it
clearly requires the consideration of three distinct stages, to be applied se-
quentially. In addition, with the emergence of the “adequate in its balance”
sub-test, we see a more open reliance on the notion of balancing and value
judgements. Both in terms of language and substance, therefore, the revised
approach reflects more closely the “formal argumentation structure” of the
German model.*

There are, however, some signs of divergence, and the joint judgement
emphasised that its approach did not involve “acceptance of the application
of proportionality analysis by other courts as methodologically correct”.*’
One potential difference lies in the third stage. The High Court has de-

48 A. Stone, Constitutional Orthodoxy in the United Kingdom and Australia: The Deep-
ening Divide, Melbourne University Law Review 38 (2014), 836, 842 (fn. 26). See also A.
Stone, The Limits of Constitutional Text and Structure: Standards of Review and the Freedom
of Political Communication, Melbourne University Law Review 23 (1999), 668; A. Stone, The
Limits of Constitutional Text and Structure Revisited, UNSWL] 29 (2006), 842; J. Kirk (note
19).

49 N. Petersen (note 18), 52.

50 McCloy (note 1), 863 (4).
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scribed this as “adequate in its balance”, again preferring not to follow pre-
cisely the formula used elsewhere.®’ In particular, the joint judgement
sought to differentiate its approach from what it termed the “basic” rule of
balancing that is applied in other jurisdictions. The approach in Australia, it
stressed,

«

. must proceed upon an acceptance of the importance of the freedom and
the reason for its existence. This stands in contrast to the basic rule of balancing
as applied to human rights, which has been subject to criticism for failing to ex-
plain the reasons underlying the creation of the right in order to put the reasons
for its protection, or which justify its limitation, in perspective.”®

Despite this recognition of the different constitutional contexts, it is not
yet clear how this difference will play out in practice. In McCloy itself, alt-
hough the joint judgement spent some time espousing benefits of the new
approach, when it came to applying the relevant test it noted that “this as-
pect of proportionality does not assume particular significance”.*® Even
though the Court has acknowledged the role of value judgements in apply-
ing the revised test, it may be that in practice there is some reluctance to
embrace an explicitly value-laden approach. For a start, the Australian Con-
stitution, unlike many others, does not contain an express statement of val-
ues.” In addition, an open recognition of values presents challenges for the
“legalism” that has dominated the Court’s approach to constitutional inter-
pretation.”

Another potential difference may emerge in terms of levels of scrutiny. In
Germany the Constitutional Court has developed three distinct levels of
scrutiny when applying proportionality reasoning. These are the “control of
evidence” standard (the lowest level of scrutiny), the “control of reasona-
bleness” standard (intermediate level), and the “strict control” standard
(highest level of scrutiny). The appropriate level of scrutiny is determined
by reference to the type of right in question.”® In Australia the question of

51 McCloy (note 1), 863 (2). See also M. Wesson, Crafting a Concept of Deference for the
Implied Freedom of Political Communication, PLR 27 (2016), 101, 105 et seq.

52 McCloy (note 1), 877 (88).

58 McCloy (note 1), 877 (88).

54 C. Saunders/M. Donaldson, Values in Australian Constitutionalism, in: D. Davis/A.
Richter/C. Saunders (eds.), An Inquiry into the Existence of Global Values: Through the Lens
of Comparative Constitutional Law, 2015, 15.

55 C. Saunders/A. Stone, Reference to Foreign Precedents by the Australian High Court:
A Matter of Method, in: T. Groppi/M.-C. Ponthoreau (eds.), The Use of Foreign Precedents
by Constitutional Judges, 2013, 13, 21.

56 For an explanation of the three levels of scrutiny, see C. Koch, The Sky Is Falling If
Judges Decide Religious Controversies! — Or Is It? The German Experience of Religious

ZadRV 76 (2016)

http://www.zaoerv.de
© 2016, Max-Planck-Institut fiir auslandisches offentliches Recht und Volkerrecht


http://www.zaoerv.de

962 Carter

scrutiny — that is, the intensity of review — appears to be unsettled. There are
signs in McCloy and the cases that preceded it that this is likely to be a
source of division amongst the Court. In McCloy, for instance, Gageler ]
rejected a “template of standardised proportionality analysis”” and instead
held that in this case the standard of scrutiny was that of “compelling justi-
fication”.”® The joint judgement did not resolve the question of scrutiny in
McCloy, but in the earlier case of Tajjour Crennan, Kiefel and Bell J] were
of the view that the test in Lange “does not involve differing levels of scru-
tiny”.*® It remains to be seen whether over time we will see the develop-
ment of different categories of scrutiny, similar to the German approach, or

whether a flexible approach will be adopted.®

2. Transnational Influences?

A second aspect of transnationalism is the extent to which we can discern
comparative influences in the Court’s adoption of a sequential proportion-
ality test. Although proportionality is often held up as a model of constitu-
tional “migration”, as Margit Cohn has pointed out, such borrowing is not
always explicit or celebrated:

“... the transplant of a formula may be more discrete. ... Migration is not al-
ways openly celebrated; doctrines and formulae may be imported without open
declaration. Alternatively, even when foreign sources are cited to support a new
doctrine or formula, it may be in fact transformed without such transformation
being acknowledged.”®’

While the genealogy of proportionality in Australia deserves closer atten-
tion, it seems clear that the Court has been influenced by the widespread

Freedom Under a Bill of Rights, in: P. Babie/N. Rochow (eds.), Freedom of Religion under
Bills of Rights, 2013, 194; E. Benda, The Position and Function of the Bundesverfas-
sungsgericht (Federal Constitutional Court) in a Reunited Germany, in: E. McWhinney/J.
Zaslove/W. Wolf (eds.), Federalism-in-the-Making: Contemporary Canadian and German
Constitutionalism, National and Transnational, 1992, 29, 30 et seq.

57 McCloy (note 1), 878 (98).

58 McCloy (note 1), 888 (153).

59 Tajjour (note 32), 575 (132) (Crennan, Kiefel and Bell J]), see 580-581 (151) (Gageler J).

60 In Canada, for instance, the Supreme Court has insisted that s 1 provides a single stand-
ard of review: Thomson Newspapers Co v. Canada (Attorney General), (1998) 1 SCR 877 (90)
(Bastarache ]); R. J. Sharpe/K. Roach, The Charter of Rights and Freedoms, 5% ed. 2013, 79.

61 M. Cobn (note 14), 189, 197. Note that Cobn has traced the genealogy of proportionali-
ty in various jurisdictions, pointing out that the actual source of inspiration is not always
acknowledged.
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use of proportionality abroad. The first use of proportionality in Australian
constitutional law is often attributed to Deane | in the Tasmanian Dams
Case,”” and is thought to derive from the jurisprudence of the European
Court of Human Rights and the European Court of Justice.®® In McCloy
itself the joint judgement clearly recognised the foreign pedigree of propor-
tionality analysis, but at the same time sought to emphasise that its own ap-
proach would not necessarily conform to that taken elsewhere. In particu-
lar, the joint judgement drew attention to the Court’s development, “over
many years”, of a “class of criteria .... to determine whether legislative or
administrative acts are within the constitutional or legislative grant of power
under which they purport to be done”.*" The joint judgement acknowl-
edged that “[a]nalogous criteria” were used in other jurisdictions, particu-
larly in Europe, but it preferred to draw upon common law authorities.*®
The joint judgement stressed that its approach would be tailored to the
Australian constitutional setting, and it expressly disavowed the applicabil-
ity of the “margin of appreciation” in the Australian context.*®

VI. Conclusion: Implications of Convergence?

So far this essay has sought to tease out the ways in which the revised ap-
proach to proportionality in McCloy might be seen to represent a growing
transnational convergence, suggesting that by adopting a sequential, three-
staged test the Court’s approach has shifted closer to the traditional German
model, and that this development reflects the widespread use of proportion-
ality abroad. The final section addresses some of the implications of this
trend towards transnationalism. It is suggested that these implications can
be loosely grouped into two broad categories. First, there are substantive
implications of a move towards a global or generic model of proportionali-
ty. Secondly, and relatedly, there are repercussions in terms of constitutional

62 Commonwealth v. Tasmania, (1983) 158 CLR 1, 259 et seq.

63 See J. Kirk (note 19), 2.

64 McCloy (note 1), 863 (3).

65 Note, however, that the joint judgement distinguished the implied freedom from the
First Amendment in the United States. The joint judgement also makes reference to the
wealth of literature that has emerged on proportionality, but relies predominantly on the
work of Professor Abaron Barak (A. Barak, Proportionality: Constitutional Rights and Their
Limitations, 2012. Note that Barak’s book is also referred to by Gageler J: McCloy (note 1),
887 (146).

66 McCloy (note 1), 877 (92).
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method. Both of these warrant more detailed consideration, but the hope
here is to identify some potential avenues of further inquiry.

1. A Global Formula?

To the extent that proportionality is, or is becoming, a generic analytical
tool, how does this align with the Australian constitutional setting? This
encompasses both questions of legitimacy and also of detail. First, there is
the issue of whether such a test is appropriate or justified in the Australian
context. In many of the other jurisdictions where proportionality has taken
root, its introduction has been precipitated by a change in constitutional
circumstances. In Canada, for instance, the introduction of the Charter of
Rights and Freedoms mandated that the newly-protected rights could be
limited if “demonstrably justified”.®” In Australia, where the Constitution
provides for few express rights,*® such textual cues are lacking. The division
in McCloy reveals differing views about the significance of such differences
in constitutional context. The joint judgement, although acknowledging the
distinctive nature of the implied freedom, considered that proportionality
reasoning could still legitimately and usefully be employed in this context.
In contrast, Gageler ] considered it “imperative that the entirety of the
Lange analysis is undertaken in a manner which cleaves to the reasons for
the implication of the constitutional freedom”.*® For Gageler J this involved
calibrating the standard of justification to the degree of risk to the system of
representative and responsible government.”” This difference of view raises
broader questions about the legitimacy and extent of constitutional borrow-
ing,”' but it also suggests there is more work to be done in terms of situating
the new approach in its constitutional setting. Although the joint judgement
attempts to do this, it has — so far at least — failed to convince the rest of the
Court.

67 Similarly, in the UK the advent of the Human Rights Act 1998 (UK) represented a ma-
jor change: M. Cobn (note 14), 189, 199.

68 Australia’s “exceptionalism” in relation to explicit rights-protection has been well-
noted: see, e.g., B. Galligan/F. L. Morton, Australian Exceptionalism: Rights Protection With-
out a Bill of Rights, in: T. Campbell/]. Goldsworthy/A. Stone (eds.), Protecting Rights With-
out a Bill of Rights: Institutional Performance and Reform in Australia, 2006, 17.

69 McCloy (note 1), 887 (150).

70 McCloy (note 1), 887 (150).

71 In this regard, see J. Goldsworthy, Questioning the Migration of Constitutional Ideas:
Rights, Constitutionalism and the Limits of Convergence, in: S. Choudhry (ed.), The Migra-
tion of Constitutional Ideas, 2006, 115; V. C. Jackson, Constitutional Law in an Age of Glob-
alization, in: G. Sapir/D. Barak-Erez/A. Barak (note 14), 205, 221 et seq.
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This issue of legitimacy is linked to the issue of detail, and there remain
questions about exactly how a generic model of proportionality will be
translated in the Australian context. It is not yet clear whether the new ap-
proach will be extended to other constitutional settings. In addition, as has
been discussed above, it is also uncertain how the Australian approach, par-
ticularly in relation to balancing, will in practice differ from that adopted
elsewhere. Two issues that remain to be clarified are whether the revised
approach will incorporate varying levels of scrutiny, and whether it will in
fact prompt a more open reliance on, and development of, values.

2. Constitutional Method

The revised McCloy approach may also have important implications in
terms of constitutional method. The nature of the judgements that propor-
tionality reasoning compels courts to make challenges the traditional ap-
proach of “legalism” that has dominated constitutional interpretation in
Australia.”” Even prior to McCloy conversations were emerging in the Aus-
tralian context about the development of a more “explicitly functionalist”
approach to constitutional interpretation.”® There are hints of such an ap-
proach in the joint judgement’s reasons in McCloy, and it may be that the
adoption of proportionality pushes the Court further in this direction.

Another consequence of the introduction of a more overt test of propor-
tionality might be an increasingly reliance on comparative constitutional
materials. As a concept essentially derived from foreign sources, it is per-
haps natural that the Court will look abroad when developing the details of
its new test. Indeed, there are already signs that when considering issues
such as the level of scrutiny and judicial deference the Court will at least
consider the approaches adopted elsewhere. In addition, there is the possi-
bility that foreign jurisprudence may be used as a form of “empirical fact”.”*
Judicial assessments of proportionality often raise complex empirical prob-
lems for which there is little or no evidence available, and foreign experience
may provide a means of filling this evidentiary gap.

72 C. Saunders/A. Stone (note 55), 21.

73 R. Dixon, The Functional Constitution: Re-Reading the 2014 High Court Constitu-
tional Term, F. L. Rev. 43 (2015), 455; G. Appleby, Functionalism in Constitutional Interpreta-
tion: Factual and Participatory Challenges: Comment on Dixon, F. L. Rev. 28 (2015), 493.
Note that Dixon’s article was originally a paper presented at the 2015 Gilbert and Tobin Con-
stitutional Law Conference in February 2015.

74 C. McCrudden, Common Law of Human Rights?: Transnational Judicial Conversa-
tions on Constitutional Rights, Oxford J. Legal Stud. 20 (2000), 499, 525 et seq.
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The use of foreign sources raises questions about comparative constitu-
tional method.” Although the Australian High Court has long been willing
to refer to the jurisprudence of other courts,’® differences in constitutional
context have sometimes been thought to limit or even preclude the reliance
on foreign materials.”” Echoes of this resistance are clearly evident in Gage-
ler J’s judgement in McCloy, where he cautions against the

“wholesale importation into our constitutional jurisprudence, under the rubric
of proportionality, of a particular and prescriptive form of proportionality analy-
sis drawn from that which has come to be applied in relation to the Canadian
Charter of Rights and Freedoms and the European Convention on Human
Rights”.”®

The resolution of these questions — both in terms of the substance of the
proportionality test and changes to constitutional method — will largely de-
pend on the Court’s next steps. In line with the common law’s incremental
approach, McCloy does not provide a definitive account of proportionality.
While we can discern in the majority’s approach a shift towards a common
analytical framework of proportionality, exactly how that is adapted in the
Australian context remains to be worked out. In addition, there remains
some resistance to this transnational turn amongst the other members of the
Court.

75 A. Stone, Comparativism in Constitutional Interpretation, New Zealand Law Review
(2009), 45, 61 et seq.

76 See, e.g., C. Saunders/A. Stone (note 55).

T See, e.g., Roach v. Electoral Commissioner, (2007) 233 CLR 162, 225 (Heydon ]). See al-
so M. Kirby, Transnational Judicial Dialogue, Internationalisation of Law and Australian
Judges, Melbourne Journal of International Law 9 (2008), 171.

78 McCloy (note 1), 885 (140).
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